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A Performance Review of the Construction and M anagement
of the Mallard Pointe Golf Course Located at
John Kyle State Park

From the Office of State Auditor
Phil Bryant

Report # 58
April 16, 2001

Report Summary

At the request of the State Auditor, the Performance Audit Division of the Office of the State Auditor
conducted a performance review of the construction and subsequent management of the Mallard Pointe
Galf Course located at John Kyle State Park in Sardis, Mississippi. The purpose of this review was to
determine if best management practices were followed in the golf course construction and to determine if
the golf course management firm (Firm) was properly monitored during the “grow-in” phase of the course
and once it was operational.

House Bill 1673 of the 1994 Legislative Session authorized $5 million for the construction (at John Kyle
State Park) of an 18-hole golf course, a 9-hole par 3 course, and supporting structures related to the golf
course.

As a result of no preplanning and inadequate contract management by the Department of Finance and
Administration - Bureau of Building, Grounds and Real Property Management, the State of Mississippi spent
$1.5 million in additiona expenditures and received a substandard project. The 9-hole par 3 course would
soon wash away and the remaining course would continue to operate at aloss to the State.

Our review found problems with contract management at the Department of Finance and Administration -
Bureau of Building, Grounds and Real Property Management (see Section 2). |n addition, problems were
found with the Department of Wildlife, Fisheries and Parks monitoring of the Firm (see Section 3).

More detailed information is included within the report.
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Office of the Report # 58
State Auditor of Mississippi April 16, 2001

Phil Bryant

A Performance Review of the Construction and Management of the
Mallard Pointe Golf Course Located at John Kyle State Park

At the request of the State Auditor, the Performance Audit Division of the Office of the State Auditor (OSA) conducted
a performance review of the construction and subsequent management of the Mallard Pointe Golf Course located at John
Kyle State Park in Sardis, Mississippi. The purpose of this review was to determine if best management practices were
followed in the golf course construction and to determine if the golf course management firm (Firm) was properly
monitored during the “grow-in” phase of the course and once it was operational ..

Thisreview addressed several issues concerning the construction of the golf course at John Kyle State Park.

Section 1 - Overall Observations

The following observations were made during the OSA’s review of the Mallard Pointe Golf Course construction project:

. Preplanning was not involved in the construction of the Mallard Pointe Project. Therefore,
the amount alocated by the Legidature to fund the project ($5,000,000) was simply an
estimate. In addition, the location of the golf course was selected without the performance
of soil analyses, population analyses, or revenue projections. (Page 1-1)

. Under the current operations of the Department of Finance and Administration - Bureau of
Building, Grounds and Red Property Management (Bureau) the Using Agency has no
authority in the acceptance/nonacceptance phase of the project, which could result in the
Using Agency being forced to take an incomplete or inadequate project. (Page 1-2)

Fore more details see Section 1.

Section 2 - Department of Finance and Administration - Bureau of Building, Grounds and
Real Property M anagement (Bureau)

Our findings reveal the State of Mississippi spent over $1.5 million more than the origina contract of $5 million for an
incomplete project (The 9-hole par 3 course does not currently exist). Problems were noted in the following areas:

. Delaysin Awarding the Construction Contract (Page 2-9)
. Erosion Prevention Measures (Page 2-9)

. Violation of Substantially Complete Date (Page 2-12)

. Grassing (Page 2-13)

. Grow- In (Page 2-18)

. Change Orders (Page 2-19)



. Liquidated Damages (Page 2-21)
. Performance Bond (Page 2-23)
For more details see Section 2

Section 3 - The Department of Wildlife, Fisheries and Parks (DWFEP)

Problems were noted during the “grow-in” phase of the golf course (Page 3-4). Also, problems were noted with DWFP's
current monitoring of the Firm (Pages 3-7 and 3-11).

For more details see Section 3.

Contact
Mitchell H. Adcock, CPA, CIA, CFE
Performance Audit Division Director
(601) 576.2800
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State of Mississipp

OFFICE OF THE STATE AUDITOR

PHIL BRYANT
AUDITOR

April 16, 2001

Governor Ronnie Musgrove

Lt. Governor Amy Tuck

Senator Jack Gordon, Chairman of Senate Appropriations

Senator Bill Minor, Finance Committee

Representative Tim Ford, Speaker of the House

Representative Charlie Capps, Chairman of House Appropriations
Representative Billy McCoy, Chairman House Ways & Means Committee

Mr. Gary Anderson, Executive Director, Department of Finance & Administration
Dr. Sam Polles, Executive Director, Department of Wildlife, Fisheries and Parks

Dear Madam / Sirs:

Based on the authority under MS Code 7-7-211, | requested the Performance Audit
Division ofthe Office of the State Auditor to conduct a performance review of the construction
and subsequent management of the Mallard Pointe Golf Course at JohnKyle State Park. For
some time, this agency has received inquiries and complaints from taxpayers and
cooperating witnesses who expressed concerns about the Mallard Pointe Project. A
preliminary review of the ongoing expenditures and anecdotal examples by public officials
involved in the project suggested a strong need for a thorough review. The following is the
result of this exhausting effort.

This report is not designed to place individual fault but rather identify areas where the
system failed. The result was an expenditure of $6.5 million dollars for a golf course that
currently operates atan annualloss of nearly $200,000. A portion of the project, the nine-hole
par 3 course, washed away soon after acceptance and was never restored. The two state
agencies involved, Department of Wildlife, Fisheries and Parks and the Department of
Finance and Administration’s Bureau of Building, Grounds and Real Property Management,
continue to have conflicting positions on the reason for the project’s difficulties. Their
responses are enclosed in this comprehensive report for your review.

Recommendations in the report include amending current law to require pre-planning
for all capital improvement projects over $1,000,000 and stricter contract management.
Additionally, consideration should be given to the leasing of both the Mallard Pointe Golf
Course and the Quail Hollow Golf Course at Percy Quinn State Park



GOVERNOR RONNIE MUSGROVE PAGE 2
LT. GOVERNOR AMY TUCK

SENATOR JACK GORDON, CHAIRMAN OF SENATE APPROPRIATIONS

SENATOR BILL MINOR, FINANCE COMMITTEE

REPRESENTATIVE TIM FORD, SPEAKER OF THE HOUSE

REPRESENTATIVE CHARLIE CAPPS, CHAIRMAN OF HOUSE APPROPRIATIONS

REPRESENTATIVE BILLY MCCOY, CHAIRMAN HOUSE WAYS & MEANS COMMITTEE

MR. GARY ANDERSON, EXECUTIVE DIRECTOR, DEPARTMENT OF FINANCE & ADMINISTRATION

DR. SAM POLLES, EXECUTIVE DIRECTOR, DEPARTMENT OF WILDLIFE, FISHERIES AND PARKS

to anindependent golf course management firm. This would reduce the demand upon state
agencypersonneland resources while controlling or eliminating operating losses. Obviously,
all Internal Revenue Service regulations and conditions must be followed in order to protect
the tax-exempt status of the bonds which financed the project.

Once you have had an opportunity to look over this performance review, please feel
free to respond to our findings or recommendations. | look forward to hearing from you.

With best regards, | remain,

Sincerely,

Y e
Phil Bryant
State Auditor

PB/dm

enclosure
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Overall Observations

During the Office of the State Auditor’s review of the Malard Pointe Golf Course construction project,
several items came to our atention that should be addressed in order to improve the future contract
management by the Department of Finance and Adminidration - Bureau of Building, Grounds and Real
Property Management (Bureav).

Preplanning

Preplanning was not involved in the construction of the Mallard Pointe Project; therefore, the
amount allocated by the L egislature to fund the project ($5,000,000) wassimplyan estimate. In
addition, the location of the golf course was selected without the performance of soil analyses,
population analyses, or revenue projections.

Preplanning dlows the State to determine a reasonable estimate of how much the construction project
should cost and to determine the gppropriate project Ste. The Bureau has established policies regarding
preplanning. According to Section 200.4 (B) of the Bureau Procedure Manual, 1996 Revision:

In order to establish creditable construction estimates, some major capital
improvements or repair and renovations may require Program preparation,
Schematic Document planning and Ste Selection. After Preplanning has been
completed, the Legislature may consider funding for construction based on the
reported estimate.

The manual dso gatesin Section 200.4 (C)(1): Ideally, all Capital Improvement Projectsin excess
of $1,000,000 should be Preplanned one (1) year and funded the next.”

Preplanningwas not involved inthe construction of the Mdlard Pointe Golf Course. Therefore, theamount
dlocated by the Legidaure to fund the project ($5,000,000) was Smply an estimate. In addition, the
location of the Mallard Pointe Golf Course wasdictated by the L egidature, without the performance of any
studies, such as. soil analyses, population analyses or revenue projections. The galf course was built on
highly erodible soil, which contributed to the problems during its condtruction. In addition, the State's
golf revenue has beenlessthan $500,000 each year since opening the cour se, substantially less
than the operating cost. After payment of the golf management firm’sfee, the Staterecognizes
aloss on operating the cour se (approximately $200,000).

TheL egidaturehas addressed preplanning for projectsinvolving state-owned public buildings. Section31-
11-30 of the Mississippi Code of 1972, Annotated approved April 30, 2000 states:

Every capital improvements project, costing One Million Dollars ($1,000,000) or

1-1




more, whichisdevel oped torepair, renovate, construct, remodel, add to or improve
a state-owned public building shall be funded by the Legislature in two (2) phases.
... Phase 1 shall be a preplanned capital improvements project budget projection
for the project and shall be funded first . .. theterm*® preplanned” ... meansthe
preliminary planning that establishes the program, scope, design and budget for a
capital improvements project. (Emphasis added by OSA)

The Legidature should consider amending the statute to require preplanning for dl capital improvement
projectsover $1,000,000, not just those involving a state-owned building. The preplanning should include
soil analyses, population analyses, or revenue projections to determine the appropriate project location.

Acceptance/Nonacceptance of Project by Usng Agency

Under the current operations of the Bureau the Using Agency has no authority in the
acceptance/nonacceptance phase of the project, which could result in the Using Agency being
forced to take an incomplete or inadequate project.

Bureau palicies dlow the Using Agency to participate in the fina ingpection of the project; however, the
Using Agency is hot dlowed to accept/reject the project. Find acceptance of the project is given by the
Bureau. This places the Bureau in a dictatorid relationship with the Using Agency, whereby the Using
Agency isforced into taking the project, whether or not they accept it as completed.

The Bureau should congder dlowing the Usng Agency to give aformal acceptance or nonacceptance of
aproject. If the Usng Agency does not accept the project, they should provide areasonable explanation,
aong with supporting documentation to the Bureau.




Section 2 - Department of Finance and Administration - Bureau of Building,
Grounds and Real Property Management
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A Performance Review of the Construction of the
Mallard Pointe Golf Course Located at
John Kyle State Park

From the Office of State Auditor
Phil Bryant

Report # 56
April 16, 2001

Report Summary

At the request of the State Auditor, the Performance Audit Division of the Office of the State Auditor
conducted a performance review of the construction of the Malard Pointe Golf Course located at
John Kyle State Park in Sardis, Mississppi. The purpose of this review was to determine if best
management practices were followed in the golf course congtruction.

House Bill 1673 of the 1994 L egidative Sesson authorized $5 million for the congtruction (at John
Kyle State Park) of an 18-hole golf course, a 9-hole par 3 course, and supporting structures related
to the golf course.

Asareault of no preplanning and inadequate contract management by the Department of Finance and
Adminigtration - Bureau of Building, Grounds and Red Property Management, the State of
Mississppi spent $1.5 million in additional expenditures and received a substandard project. The 9-
hole par 3 course would soon wash away and the remaining course would continue to operate at a
loss to the State.

More detailed information isincluded within the report.
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Office of the Report # 56
State Auditor of Mississippi April 16, 2001

Phil Bryant

A Performance Review of the Construction of the
Mallard Pointe Golf Course Located at John Kyle State Park

At the request of the State Auditor, the Performance Audit Division of the Office of the State Auditor conducted a
performance review of the construction of the Mallard Pointe Golf Course located at John Kyle State Park in Sardis,
Mississippi. The purpose of this portion of the review was to determine if best management practices were followed in
the golf course construction.

Thisreview addressed several issues concerning the construction of the golf course at John Kyle State Park.

Findings

As a result of no preplanning and inadequate contract management by the Depatment of Finance and Administration -
Bureau of Building, Grounds and Rea Property Management (Bureau), the State of Mississippi spent over $1.5 million
more than the origina contract of $5 million for a substandard project.

1. Delays in Awarding the Construction Contract (Page 2-9) - As stated by all parties involved, timing of the
construction of the golf course was imperative, with delays detrimental to the project. Due to a bid protest, the
Bureau was forced to delay awarding the construction contract which extended the project’s completion and
contributed to the construction problems encountered.

2. Erosion Prevention Measures (Page 2-9) - The Contractor’'s failure to properly install erosion prevention
measures, described in the original contract and communicated to the Contractor on several occasions by the
Department of Environmental Quality (DEQ) and the Corps of Engineers, resulted in substantial erosion damage
and construction delays.

3. Violation of Substantially Complete Date (Page 2-12) - The contract bid process described project completion
dates as imperative, however construction was not substantially complete by the contract date.

4. Grassing (Page 2-13) - Bureau contract specifications allowed the Contractor to plant grass (Bermuda) beyond
the industry standard (August 15), resulting in grow-in problems, erosion, and additional expenditures to the
State of Mississippi.

5. Grow-_In (Page 2-18) - While grass “grow-in"was discussed in the planning phase, “grow-in" was not part of
the Contractor’s responsibilities, resulting in confusion between the Bureau and DWFP which contributed to
golf course damage.

6. Change Orders (Page 2-19) - The Bureau approved more than $1.5 million in Change Orders to re-perform
origind contract work. Also, the Bureau approved $380,000 in Change Orders after work had been performed
by the Contractor.

7. Liquidated Damages (Page 2-21) - It appears the Bureau made a decision to ignore the contractual provision

regarding the July 31, 1996 completion date and approve an extension by post construction Change Orders.
These actions eliminated any potential for liquidated damages.

8. Performance Bond (Page 2-23) - The Bureau noted construction problems early on with erosion issues and




completion date issues. Because the Contractor was bonded, the Bureau could have chosen to pursue the
Contractor’s performance bond to complete the project without additional expense to the State.

Recommendations

In genera, the Bureau should improve the management of al construction contracts to protect the interest of the State
of Mississippi.

Contact

The Bureau should enforce dl aspects of construction contracts for which it is responsible. If the Bureau seeks
to change a contract, it should justify and document those changes as in the best interest of the State. This
should include contract specifications and completion dates.

When the Bureau lacks expertise, an independent consultant should be engaged to substantiate important
contract specifications. In the case of a golf course project, an agronomist knowledgeable of the climate in
Mississippi should help in planning the construction timeframe and the grassing dates of the course. This
should ensure industry standards are included in the contract specifications and possibly reduce the
construction risks.

Unless the work is unforseen and necessary, the Bureau should not approve Change Orders for work that is
aready included as part of the original scope of the contract. If additional work is required due to the
Contractor’s fault or contract specification, the Bureau should pursue liability caims instead of Change Orders
as the contract requires.

The Bureau should ensure all Change Orders are approved prior to the performance of the described work, in
accordance with Bureau policies and the opinion of the Office of the Attorney General.

The Bureau has the fiduciary obligation to ensure compliance with all contract specifications, including the
assessment of liquidated damages. Since the Bureau has no legal authority to release contractors from
liquidated damages, the Bureau should review al existing projects to ensure the liquidated damages contractual
provision is being enforced, where applicable, or removed from future contracts.

When a Contractor fails to perform in compliance with the contract specifications, the Bureau should seek
performance from the Contractor’'s bonding company. If the Bureau determines filing with the bonding
company is not necessary, reasons for this determination should be documented in the project files.

Mitchell H. Adcock, CPA, CIA, CFE
Performance Audit Division Director
(601) 576.2800
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I ntroduction

Purpose

At the request of the State Auditor, the Performance Audit Divison(Divison) of the Officeof the State Auditor
(OSA) conducted a performance review of the construction of the Malard Pointe Golf Courselocated at John
Kyle State Park in Sardis, Mississppi. The purpose of this review was to determine if best management
practices were followed in the golf course congtruction.

The performance review will:
. provide background information on the authorization for congtructing the golf course;
. provide information on the role of the Department of Finance and Adminigration- Bureau of

Building, Grounds and Real Property Management (Bureau), the Architect, the Contractor,
and the Department of Wildlife, Fisheries and Parks (DWFP); and

. evauate the congtruction of the golf course.
Scope
The scope of the performance audit consisted of several issues concerning the congtruction of Malard Pointe
Goalf Course a John Kyle State Park. Only the issues regarding the Bureau which were found to have merit
are detalled in the following report.

Method

In conducting the review, the Divison performed the following procedures:

. reviewed applicable state satutes, appropriation bills and Attorney Genera Opinions,
. reviewed Bureau policies and procedures,

. interviewed appropriate personnd;

. reviewed and analyzed information relevant to the congtruction of the golf course; and

. performed other necessary tests and procedures.

2-1




Background
Authorization for Construction of Golf Course

In 1994, the Missssippi Legidature authorized, in House Bill 1673, the congtruction of a golf course at John
Kyle State Park. The Bill authorized $5,000,000 for

development and construction of . . . an 18-hole golf course, a 9-hole par 3 course, a
drivingrange, practiceareas, aclubhousefacility which shall include service of food and
beverages, a cart storage facility, maintenance areas and equipment, executive cabins
to be used at the park in conjunction with the golf course, and other appurtenances
related to the operation of such golf facilities and all furnishings and equipment.

Magnolia|Trace B Two subsequent Senate Bills in the 1995 Legidaive
| Session appropriated funds to the Department of
Finance and Adminigration granting the Bureau
Ma aRa | discretion in the dlocation of the funds to existing
. projects, whichincluded Mdlard Pointe. Asaresult, an
: : additiona $1,566,043 was allocated to the construction
! _ of the galf course and its facilities a John Kyle State
Ol} ZTg ; Park, bringing the total legidatively authorized amount to
: - $6,563,707. Currently the 9-hole par 3 courseisnot in
: operation.

A

Welcome Sgn at Mallard Pointe Golf Course

The Role of Bureau of Building, Grounds and Real Property Management

The duties and responsibilities of the Bureau are outlined in Sections 31-11-1 through 31-11-39 of the
Mississppi Code of 1972, Annotated. According to Section 100.6 of the Bureau Procedure Manual, 1996
Revisort “ The primary function of the Bureau is to properly administer funds appropriated to it by the
Legidature in accordance with state laws, regulations and established procedures in a business-like
manner.”

The Bureau is responsible for adminigtration, management, and decision making for public building projects
constructed with funds gppropriated by the Legidature. If a state entity’s construction project is funded with
sdlf-generated funds or if the funds have been placed under the direct control of the entity congtructing the
project, the Bureauwill provide assistance at no charge. Inthe construction of the golf course, the Bureau acted
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as“Owner.” Asdefined in the contract documents

“ The Owner, asused in these documents, refers to the Division of General Services, Office of Building,
Grounds and Real Property Management, acting for and on behalf of the State of Mississippi and for
the benefit of the institution, agency or department for which the work under this Contract is being
performed.” Asthe“Owner”, the Bureau was ultimately responsible for ensuring the project was compl eted
in accordance with contract specifications. In addition, the Bureau was responsible for the selection of the
architect and awarding the congtruction contract.

Architect Selection Process

The Bureaufollowed the architect sel ection process outlinedin Section400.6 of the Bureau Procedure Manual,
1996 Revison

General Contractor Bidding Process

The Bureau followed the bid process outlined in Section 31-7-13 (c) of the Missssppi Code of 1972,
Annotated.

The experience of the progpective Contractor was an important issue as documented by the Architect in a
memo to the Bureau and DWFP dated January 19, 1995:

Thisisnot a building. . . . The shaping of the earth is an artistic endeavor thoughiit is
accomplishedwith large machines and common people. Itisexperiencewiththe process
and the talent and understanding of the operators of those machines that make the
difference between a facility that becomes a revenue center for the State or a drain
therein.

The lowest bidder based on the first bid proposals was recommended by the Architect, based onthe bidder’s
expertise in golf course congruction. The Architect knew this bidder’ s expertise would be beneficia dueto
the gtrict construction schedule of the golf course, as mentioned in a memo from the Architect to the Bureau
dated January 27, 1995:

.. .isregarded asthe most successful firminour industry. With our tight schedule, their
expertise will be very beneficial.

However, this bid was protested by another Contractor who had aso bid on the project and the bid was
subsequently disqudified by the Bureau for falure to lig the proposed subcontractors and failure to supply
information concerning preference laws.

Subsequently, erosioncontrol and irrigationsupply specifications were added to the scope of the project and
bids were resubmitted in March 1995. After areview of these bid proposas and recommendation by the
Architect, the contract was awarded to the lowest bidder.
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The Role of the Architect

The Architect isresponsiblefor acting onthe Bureau’ sbehdf in ensuring projects are completed in accordance
with contract specifications. Also, the Bureau relies on the advice of the Architect (who acts as the State's
expert) to shidd itsdf from possible lawsuits. Some of the specific respongbilities of the Architect are as
follows

. Perform dte vigts on a periodic bass to determine if the work performed is in
accordance with the contract specifications in order to protect the interest of the
Bureau.

. Guard againgt defects and deficiencies in the Contractor’s work.

. Provide ingtructions to the Contractor.

. Keep the Bureau apprised of the project.

. Determine if construction schedules are followed.

. Interpret the Contract Documents.

. Certify completion of the project in accordance with the Contract Documents.

. The Architect isnot responsible for the Contractor’ s faillureto completethe project in

accordance with the Contract Documents.
For more detailed information, see Appendix A, page 2-27.

In summary, dthough responsible for ensuring the contract specifications are fulfilled, the Architect is not held
liable for nonconformity. Ultimate liability for enforcement of the contract lies with the Bureau.

The Role of the Contractor
The Contractor isrespongble for supplying al goods and services as outlined in the contract, and to ensurethe
project is completed inaccordance with contract specifications. As stated in the Contract Documents: “ The
Contractor shall performthe Work in accordance with the Contract Documents. . .”

The Role of the DWFP (Using Agency)

In projects where the Bureau serves as the “Owner” (which was the case with the golf course), the “Usng
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Agency” has no respongbility or authority to intervene in the project. Bureau policies require the “Using
Agency” not give any direct ingructions to the Contractor. Bureau policies do alow the “Using Agency” to
participate in the final inspection once the project is completed.

Eventhough, according to Bureau policies, the “Using Agency” isincluded as part of the find ingpection, find
acceptance of the project is given by the Bureau (whether or not the “Using Agency” concurs).

Section 700.35 of the Bureau Procedure Manua, 1996 Revision states, in part:

The Professional (Architect) will call for a group inspection of the Project with the
Bureau, the using Agency, and its governing board for the express purpose of
determining the Contractor’s compliance with Contract Documents. . . . Upon
completion of all punch list items, the Professional (Architect) will provide a letter
recommending acceptance to the Bureau with a copy to the Using Agency and its
Governing Board.

As documented in a letter from DWFP to the Bureau dated April 7, 1998, it appears the Bureau policy
regarding the fina ingpection was not followed in the Malard Pointe Golf Course project:

On April 1 the agency (DWFP) received a“ Standard Approval From” fromthe Bureau
of Building indicating final approval of the golf course construction on March 34, 1998
... despite(DWFP s) letter of February 24, 1998, to (Bureau) which . . . pointed out that
the agency had not been apprised of a final inspection, a punch list, and a “ letter from
the processional recommending acceptance to the Bureau, with a copy to the Using
Agency and its Governing Board” as common to all projects and as specified in the
Bureau of Building Procedure Manual.

It appearsthe Architect did not provide the Bureau aforma acceptance of the golf courseinaccordance with
Bureau policy. However, the Architect provided the following certification on the request for find payment:

In accordance with Contract Documents, based on on-site observations and the data
comprising the aboveapplication, the Architect certifiestothe Owner that the Work has
progressed to the point indicated; that to the best of his knowledge, information and
belief, the quality of Work is in accordance with the Contract Documents; and that the
Contractor is entitled to payment of the AMOUNT CERTIFIED.

This certification provides some evidence of the Architect’ s acceptance of the project.
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Did the State of Mississippi receive the project approved by the
Legidaturein House Bill 1673 of the 1994 L egidative Session?

As a result of no preplanning and inadequate contract management by the Bureau, the State of
Mississippi spent more than $6 million for a substandard project.

As dtated in House Bill 1673 the legidature authorized $5,000,000 for the congtruction of an 18-hole galf
course, a 9-hale par 3 cour se, and various other items related to the galf course. AsshowninTable1beow,
the Bureau ultimatdy paid $5,382,134 for congtructionof the golf course and $1,181,572 for construction of
the golf course buildings; totaling $6,563,706. However, the 9-hole par 3 course as specified inthe House Bill
currently does not exigt.

Table 1
Mallard Pointe Golf Course
Construction Expenditures by Funding Source
Funding Source Golf Course Expenditures Golf Course Buildings Expenditures

House Bill 1673, $3,895,468 $1,102,196
1994 Session
Senate Bill 3199, $62,617 $0
1995 Session *
Senate Bill 3214, $1,424,049 $79,376
1995 Session

Total $5,382,134 $1,181,572
Total Construction Expenditures  $6,563,706

Source: Bureau of Building Records

1 Funds appropriated by the Legidature granting the Bureau discretion in the allocation of funds to existing
projects, which included Mallard Pointe.

The Bureau gave the following response to our inquiry of “Was the project that was authorizedin House
Bill 1673 and included as part of the contract specifications completed?”

Response: Yes. . . . An 18-hole golf course with a putting green and driving range, plus
anine(9) hole Par 3 Academy Coursewas constructed per specifications. Management
of the grow-in was not successful and the course suffered severe erosion damage. . . .

Duetothe severe erosion during the winter of 1996-97 major repairshad to bemadeto
restore the 18-hole course, putting green, and driving range to a playable condition.
Because of limited funds, a decision was made not to bring the Academy back to a
playable condition. . . .

Despite the limited funds, the Bureau had afiduciary duty to protect the interests of the State. The Bureau's
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failure to properly manage and oversee this project resulted inthe State of Mississippi spending more than $6
million for a substandard project.

Inaddition, DWFP did not believe the golf course was constructed in accordance with contract specifications.
DWFP s nonacceptance of the golf course was brought to the Bureaur’ s attention on numerous occasions, as
documented below.

A letter dated February 24, 1998 from DWFP to the Bureau stated, in part:

Par Three Course

This major contractual item was never successfully completed by the
contractor. Permanent grassingwas never successfully completed, and
the Par 3 courseisnot usableat thistime. Considerableerosionremains
on the Par 3 course. We understand that the contractor is required to
address this issue with the Department of Environmental Quality. The
DWEFP can not approve the construction of the Par 3 coursein its
present condition.” (Emphasis added by OSA)

A letter dated April 7, 1998 from DWFP to the Executive Director of the Department of Financeand
Adminigration stated, in part:

For therecord, the Commissionand Department staff do not concur with
final acceptance and final payment for thisproject andremain concerned
that expenditures exceeding $5.25 million have not resulted in a golf
coursewhichisin afinished, usable, or playable condition asrequiredin
the contract documents.

However, despite DWFP srejectionof the course, the Bureau accepted the project as completed on March
24, 1998. Asindicated on page 2-4, the Usng Agency has no authority to intervene in a project, including
involvement in the decision as to whether or not a project should be accepted by the Bureau. The Bureau
provided the fallowing response to our inquiry of “ Did the Bur eau of Building accept/approve the project
ascompleted?”

Response: Yes. August 20, 1999, letter fromthe Department of Environmental Quality
released the contractor from responsibility for erosion control. This completed all
responsibilitiesof the contractor required by the contract, asamended by changeorders.
Sandard Approval Form, dated September 8, 1999 . . . approved final payment and
closing of the project.

Asaresult of the problems noted, suchasthe falureto properly inddl erosion control measures (see”Eroson
PreventionMeasures’ on page 2-9) and the planting of grass (see “ Grassng” on page 2-13), it appears severa
contractua obligations on the part of the Contractor were unsuccessful.
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Why hasthe State of Mississippi not received the project approved by the
Legidaturein House Bill 1673
of the 1994 L egidative Session?

The lack of preplanning, erosion and inadequate contract management by the Bureau resulted in
the project not being constructed as specified in House Bill 1673.

As described on page 2-2, the Bureau is responsible for the administration and management of congtruction
projects. As“Owner” of the golf course project, the Bureau had afiduciary duty to protect theinterests of the
State by ensuring the project was completed in accordance with the contract specifications.

Problems were identified in the following areas of contract management, contributing to the incomplete golf
course:

. Deays in awarding the construction contract (page 2-9);

. Erosion prevention measures (page 2-9);

. Exceeding the contract deadline (page 2-12);

. Panting of grass (page 2-13);

. Grow-in process (page 2-18);

. Change Orders (page 2-19);

. The Bureau' s failure to address liquidated damages (page 2-21); and
. Congderation of the Contractor’ s performance bond (page 2-23).

See Appendices B and C, pages 2-29 and 2-31 for atimeline of the construction events.
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Delaysin Awarding the Construction Contract

As stated by all partiesinvolved, timing of the construction of the golf course was imperative, with
delaysdetrimental tothe project. Dueto a bid protest, the Bureau wasforced to delay awarding the
construction contract which extended the project’s completion and contributed to the construction
problems encountered.

Timing in the congtruction of agalf courseiscritica. Any delays can cause sgnificant setbacksin the grassng
of the course, and ultimately erosionproblems. The Architect was aware of theimportance of timing as noted
in amemo to the Bureau and DWFP dated November 30, 1994: “ . . . construction progress will also be
critical. . ..” and amemo to the Bureau and DWFP dated January 19, 1995:

In golf course construction, speedisatrademark of successful operators. If a contractor
appears slow at the outset, we are immediately alarmed.

As described on page 2-3, due to a bid protest and the subsequent resubmission of bids, the congtruction
contract was awarded to the lowest bidder in May 1995, gpproximately three months after the date planned.
See Appendix B, page 2-29 for atimeline of congtruction events.

The firg bid proposal information alowed 212 days for congtruction, meaning the course should have been
completed by the end of September 1995. However, the second bid proposal informationgave a substantia
completiondate of July 31, 1996 (approximately 400 congtruction days). The delay in awarding the contract
had a sgnificant impact on the construction schedule, contributing to the erosion problems encountered as
described on page 2-9 and the grassing schedule as described on page 2-13.

Erosion Prevention M easures

The Contractor’sfailureto properlyinstall erosion prevention measures, described in the original
contract and communicated to the Contractor on several occasions by DEQ and the Corps of
Engineers, resulted in substantial erosion damage and construction delays.

The Contract Specifications state: “ CONTRACTOR shall install and maintain erosion control measures
as required by the Slorm Water Pollution Prevention Plan.” However, the Contractor failed to properly
indd| the erosion control measures, contributing to erosion and washouts on the course. Concerns about the
erosion control measures ingdled by the Contractor were pointed out as early as August 1995, as shown in
the Architect’ s Site visit notes distributed to the Bureau and DWFP dated August 29, 1995:

The Corp of Engineers was very displeased with the erosion control program to date.
Wetoured the site and discussed what wasthe extent of erosion control expected by the
corp. The point was well made and they were assured that the necessary measures
would be taken to improve the situation.

Congtructionbasicaly ceased between October 1995 and mid March 1996. Inthe Spring of 1996 the Corps
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of Engineersagain expressed their concerns about erosioncontrol ina letter dated March 28, 1996 to DWFP:

The Corps of Engineersisconcerned withthe current condition and level of effort being
made to control erosion throughout the golf course area that is presently under
construction.

Although somesilt fencing has been constructed, it hasnot been totally effectiveand has
not been adequately maintained. . . . We are concerned that the continued erosion will
further degrade the golf course, the surrounding Corps of Engineers property, and the
water quality of Sardis Lake.

In addition, areview by the Department of Environmenta Qudity (DEQ) in April 1996 identified the improper
inddlation of erosion control measures. Numerous complaints were also made by DWFP regarding the
erosion control measures. Specifically, amemo dated April 25, 1996 from DWFP to the Architect Sates, in

part;

As you are aware, the erosion problem on the golf course construction siteisa major
problem that must be resolved. With recent rains exceeding 3.5 inches, the erosion
problemsand siltation below the 280" contour has now become a monumental problem.

Obvioudly, the heavy spring rains combined with the steep slopes and erosive soil have
all contributed to this serious problem. Also, in our opinion, the contractor’s lack of
adequate erosion control measuresduring the winter and spring months has resulted in
this predicament. . . .

In my opinion, we have excellent contract specifications that state clearly and directly
what is required of the contractor inorder to havesuccessful erosion control. To date,
the contractor has not provided erosion control measures in full compliance with the
contract specs. The contractor did minimal, temporary grassing, used no check dams,
anddidpractically no tree preservation, water bars, slopedrains, mulching, or diversion
ditches. . ..

As our professional golf course architect for the State of Mississppi, require that the
contractor immediately - without further delays-complywiththeterms, conditions, and
specifications concerning erosion control as clearly stated in his contract. . . .

Throughout the remainder of the construction, DWFP continued to express their concerns about the
Contractor’ s noncompliance with the contract specifications regarding erosion control.

It should be noted, no Change Orders were issued for the 1995/1996 winter erosion problems. The

Contractor did request a Change Order in April 1996 for work related to erosion control measures indaled
during the winter of 1995/1996, not erosiondamages. However, the Change Order was not approved by the
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Bureau becausetheyfdt the contract pecifications were adequate for the Contractor to understand hiserosion
control requirements. The Contractor waited until the contract deadline had expired before requesting a
Change Order for work related to repairing erosion damage. See Appendix D, page 2-33 for a summary of
the Change Orders issued.

Bureau’' s Response

The Bureau gave the following response to our inquiry of “Was er osion considered unanticipated?”

Response: Some erosion was anticipated. There was a Storm Water Pollution
Prevention Plan which addressed prevention of silt from erosion entering publicwaters.
Erosion was expected and measures wer e taken to control it.

Original plans anticipated more trees being on the site to protect the slopes than were
actually present when construction began. Prior to the start of construction, a major
ice storm damaged many trees. The Corps of Engineers, Owner of the property,
removed a large number of damaged and destroyed trees and as construction was
underway, other trees died and had to be removed. This allowed much more run-off
than anticipated at the beginning of the project.

After DWFP did not initiate maintenance on all areas in September, 1996, the
Department (Bureau) through, Change Order No. 3 & 4, did an over-seed of a number
of areasin an attempt to control erosion during thewinter; however, erosion wasagain
mor e severe than anticipated. In the spring, the Department (Bureau) issued additional
change orderstorepair erosion damage and to maintain areas as required until DWFP
could accept maintenance and grow-in.

Whilethe Bureauexplained erosion control measures were put into place, these measures were not adequate
to prevent erosion of the course nor did they meet contract specifications, per the Corps of Engineers, DEQ
and DWFP. Also, while the Bureau clamed more trees than originaly planned were removed from the Site,
the Corps of Engineers stated in a memo dated September 1996 excess timber was not removed.

Prior to Corp of Engineers marking trees to be cut, . . . had surveyed and marked the
areasto beleft timbered withflaggingand ribbon. . .. | can assure you that theloggers
did not remove any timber beyond what was marked for themto remove. This process
was checked throughout the logging process. . . .
Therefore, the claim of excess timber removed by the Corps of Engineers was not substantiated.
Again, with no Change Orders requested or granted to repair damage from the Winter of 1995/1996, the
Bureau should have foreseen the problems in the galf course condruction. In addition, the Change Orders
submitted for erosion control repairs were submitted after the contract substantial completion date.

Fallure to properly ingall erosion control measures in the Fall/Winter of 1995 contributed to damages to the
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course, and the subsequent expenditure of gpproximately $1.5 million to repair these damages. Time spent
repairing the course in the Spring of 1996 caused a delay in grassng, which resulted in additiona eroson
problems (See “Grassing” on page 2-13).

All partiesinvolved were aware of the significance of the erosion control measures defined inthe contract, and
the potentia problems that could occur from them not being ingtalled in accordance with the contract. If the
Bureau had taken immediate action once initid erosion problems were identified, by enforcing the contract
specifications, the State of Mississppi may have saved muchof the approximately $1.5 million spent to repair
the damages due to erosion.

Violation of Substantially Complete Date

The contract bidprocessdescribed project completion dates asimper ative, however construction was
not substantially complete by the contract date.

The Contract Specifications state “ The work is to be substantially compl ete, subject to approved change
orders, not later than July 31, 1996.” However, per review of the “Project Accounting and Tracking
System- Project Status Report” dated October 1, 1999, the “ subgtantialy complete’ date was September 26,
1997, morethanone year past the contract date. While Change Orderswereissued to add atotal of 488 days
to the contract (changing the completiondate to December 1, 1997), it isimportant to note 486 of these days
were not approved until after the contract date had passed (see Appendix B, page 2-29 for timdine of
congtruction events and Appendix D, page 2-33 for asummary of the Change Orders). TheBureau believes
the timeliness of the Change Orders was appropriate per Attorney Genera’s Opinion 1989-9453 dated
September 13, 1989: “ It isthe opinion of this office that . . . has authority to approve a change order
to allow an extension of time at any time prior to final payment where such an extension is in fact
justified by lawful causes.” However, the specific facts of this Opinion show the contractor requested atime
extensgon only prior to the contract completiondate (no additiona funds were requested). This Opinion does
not gpply to Malard Pointe since the Change Orders involved time extensons with additiona funds and the
reperformance of work.

The Bureau has apolicy regarding time extensons. According to the Bureau manud:

The Contractor must submit witheach “ Applicationand Certification for Payment” , or
computer generated form, a separateletter stating an Extension of Timefor that period
of Timeisor isnot needed. . . . Complete justification such asweather reportsor other
pertinent correspondence must be included for each day's request for extension. . . .
When fifteen (15) days of |ost construction time are accumulated, a change order must
be prepared and. only upon the Bureau’s approval, will the Time Extension be given.
(Emphasis added by OSA)

The Contractor submitted requests for time extensons resulting from rain deays with the “Application and
Certificate for Payments.” However, the Bureau did not prepare nor approve any Change Orders for those
time extensons. The Bureau stated they ordly approved the extensions. Therefore, we conclude the
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Contractor followed the appropriate policies while the Bureaudid not, whichinturnresultsinunapproved time
extensons.

As previoudy documented under “Erosion Prevention Measures’ (page 2-9), erosion problems delayed
congtruction, causing work to run past the substantial complete date inthe contract. As documented on page
2-13, rainy wesather delayed congtruction, also causing work to run past the substantial completiondate. The
erosion problems and rainy weather caused delays in grassing the course, which created additiona problems
(see*Grassing’ on page 2-13).

Grassing

Bureau contract specificationsall owed the Contractor to plant grass (Bermuda) beyondtheindustry
standard (August 15), resulting in grow-in problems, erosion, and additional expenditures to the
State of Mississippi.

The Contract Specifications state: “ No grassing shall occur after September without approval from
DES GNER and OWNER; . ..” Thissection dso specified usng Bermudagrassonthe course. Typicdly,
Bermuda grass planted in late August or September in this region of Missssppi does not have sufficient time
for grow-inbefore winter. It gppears the Architect wasaware of this, as evidenced inhismemo to the Bureau
and DWFP dated November 30, 1994:

If the clearing moves forward without delay and we can begin work on the course six
months prior to the latest planting date of August 15 (marginal), we would need help
from Mother Nature to achieve good conditions by year’s end. . . . Any delay in the
clearing program or Sate procedures (not anticipated) could prove fatal to the 1995
schedule. (Emphasis added by OSA)

Anagronomy professor at Missssppi State University stated in October 1996 that the earlier Bermudagrass
isplanted, the greater probability of winter survival. This professor also provided DWFP acopy of aresearch
paper discussing the effects of the planting date on Bermudagrasswinter survival. The generd conclusonwas
that planting after late July did not permit sufficient development time to dlow winter surviva.

The OSA contacted a turfgrass specidist at Missssppi State University (Wayne Wells, Missssippi State
Extenson Service Turfgrass Speciadist) regardingthelatest cut-off date for Sorigging bermudagrass. According
to the turfgrass specidist:

... your main concern is the latest cut-off date for sprigging without danger of losing
the newly established turf to winter-kill. . . .

Generally, we can expect sprigsto root and provide a cover (not a dense mature stand)
in 8-10 weeks under good growing conditions. Thiswill depend on the site prep, rate of
sprgging, moisture and fertility available, and mowing. | amassuming thisisto bedone
at the golf course or other areas of the park that has permanent irrigation and good
mai ntenance equipment. Therefore, | would say that it ispossibleto go aslate as August
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1% and with some luck of warm days going into October the turf should establish well
enough to withstand a normal winter. However, with adverse conditions during the
winter and spring it is even possible to lose well established turf due to winter kill.

Now with that said, my recommendation would be to shoot for a July 15 cut-off date
and even earlier would provide better density and maturity of underground rhizomes. .

Therefore, the last planting date of August 15" indicated origindly by the Architect and the agronomy professor
appears reasonable.

It is unknown why the Architect indicated in the contract specifications a last planting date beyond the industry
standard. This discrepancy between the contract specifications and the industry standard would have been
moot if the substantialy complete date of July 31, 1996 documented in the contract had been met. However,
since the course was not subgtantidly completeby July 31, 1996, the industry standard for planting Bermuda
grassisrelevant and contributed to the erosion problems.

Timing is very important in congtruction of a golf course, especidly time frames for planting grass. The
importance of the planting time was expressed by the Architect, who was hired by the Bureau. Ddaysin the
construction process concerned the Architect about planting the grass and the growing season as evidenced
in his memo to the Bureau and DWFP dated January 25, 1995:

It isbecoming apparent that the schedule for the production of the golf courseisrisky.
Under standing golf devel opment can be reduced to one issue; the growing season.

Warm season grasses (Bermuda) must be imbedded in the soil during warm weather.
Oncethe soils reach a temperature of 64 degrees or lower, warm season grasses cease
to develop and they perform marginally just above that temperature. Obvioudy this
happensnear the end of September, and whatever grasses have been in the ground for
aperiod of 90to 120 days prior should be fully covered. Grasses that have been in the
ground for less than 90 days will bein a state of semi-coverage and hence an erosion
liability. . .. Finally, new grass has a greater risk of cold damage because they do not
have deep roots.

... within the planting window which occurs from appr oximately May 15" to September
15", or at the best October first. By thistime, Bermuda grassesbeginstogotoseepas
far asgrowth is concerned. . . .

... if we would have started on January one, we would be OK because the last grass
would have been planted in late July or early August. At least 75 percent of the turf
would have been in the ground the prescribed amount of time and the last would be
sufficiently covered to not be an erosion liability. . . .

My point isthat thisisnot a matter of starting a month later and opening a monthlater.
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It isthat if we delay another month, the time until opening is delayed eight to nine
months, and there are some other liabilitiesinvolved. There would probably be some
loss of grass over the winter as raw sprigs are exposed to the elements and some re-
sprigging would be required . . .

Dueto abid protest, the construction of the golf course wasdel ayed gpproximately threemonths causingddays
in grassing for the 1995 growing year. Over the Winter of 1995 and Spring of 1996, weather caused severe
erosonproblems onthe course (see* Erosion PreventionMeasures’ onpage 2-9). Time spent repairing these
problems further delayed the grassing of the course. Bureau records indicated grassing was to begin near the
end of May 1996. However, as shown in Table 2 on page 2-17, it did not begin until July 13, 1996, leaving
one month to complete grassing within the industry time-frame (August 15th).

Although the contract pecifications alowed grassing through the end of September, industry standards did not
recommend planting past August 15™. Based on these concerns by DWFP about the grassing of the course,
they did not accept any area grassed after the industry standard of August 15", Although thiswas againgt the
contract specifications regarding maintenance (* OWNER becomes responsible for maintenance of planted
areas upon completion of CONTRACTOR's initial watering”), DWFP's refusa of acceptance and
maintenance of areas grassed after August 15", appears foresghtful. While it appears the Bureau and the
Architect did not foresee the potential problems, DWFP knew the areas grassed after August 15" would not
have sufficient time to grow before winter and erosion problems would occur, which wasthe case. DWFP
expressed their concerns many times to the Architect and the Bureau. Specificdly, in amemo from DWFP
to the Bureau dated September 20, 1996 (a critical time in the process), DWFP states:

At this timethe sprigging of the warm season bermuda grassisnot completeat the John
Kyle Golf Course. Thisuncompleted areaislocated onthe Par 3 Course. Werecognize
that the specificationsallow grassing in September and even in October if approved by
the Golf Architect and the Owner.

However, industry standards recognize that it is not best to plant warm season grasses
after August 15. Also, agronomy professorsat Mississippi State Univer sity have advised
us that for the climate zone where John Kyle Sate Park is located, planting warm
Season grass sprigs after August 15 is not recommended. Thereisinsufficient time for
the sprigs to become established before winter.

Planting this late in September is very unwiseinour opinion. This newly planted grass
can not grow in to provide full coverage and erosion control in 1996. Erosion during
the winter and spring monthsis probable. Wefedl this portion of the golf course should
now be planted fully in winter grass for erosion control. When the soil temperature
reaches 65 degrees, around May 15, 1997, the bermuda grass should then be planted.

The Bureaudid ingruct the Contractor near the end of October 1996 to plant winter grass. However, severe
erosion sill occurred over the Winter of 1996, causing washouts on the course.
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As shown in Table 2 on page 2-17, 8 holes of the 18-hole course, the practice range and the Par 3 course
were grassed after August 15™. Thus, per industry standards these holes would not have sufficient time to
“grow-in” beforewinter. Theresultswere significant erosion and washouts on these holes, directly attributable
to the grassing.

The Bureaus acceptance of contract specifications not consistent with industry standards, contributed to the
problems associated with the grassing of the course, and the subsequent erosion.

While the Bureau grassed the Academy by the end of September, this date was after the August 15" industry
deadline and subsequently the Academy washed away and eroded.
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Table?2

Mallard Pointe Golf Course
Date Holes Grassed
Hole #3 July 13, 1996
Hole #4 July 13, 1996
Hole#5 July 13, 1996
Hole #6 July 15, 1996
Hole #2 August 7, 1996
Hole #7 August 7, 1996 (3
Hole #8 August 7, 1996 =
Hole #16 August 7, 1996
Hole #1 August 10, 1996 e
Hole#9 August 10, 1996
Hole #17 August 16, 1996 s
Hole #10 August 21, 1996 s
Hole #11 August 23, 1996
Hole #18 August 23, 1996 s
Hole #12 September 8, 1996 s
Hole #13 September 10, 1996 s
Hole #14 September 10, 1996 s
Hole #15 September 10, 1996 s
Practice Range September 13, 1996 s
Academy (Par 3 course) September 23, 1996 &

Source: Bureau of Building Records

Note: Those holes highlighted in red were grassed after the industry standard of August 15™.
Change Orders were issued to correct erosion damage on those holes indicated with =.
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Grow-In
While grass “grow-in” was discussed in the planning phase, “grow-in” was not part of the
Contractor’s responsibilities, resulting in confusion between the Bureau and DWFP which
contributed to golf course damage.

During the planning phase of the construction project, “ grow-in” was discussed by the Architect, the Bureau,
and DWFP. However, “grow-in" was not included in the contract specifications as part of the Contractor’s
respongbilities. The Contract Specifications state “ OWNER becomes responsible for maintenance of
planted areas upon completion of CONTRACTOR s initial watering.” Technicaly, sncethe Bureauwas
the “Owner” of this congtruction project, they were responsible for ensuring the “grow-in” of the course was
successful. The Bureau delegated the “grow-in" process to DWFP, who contracted with a golf management
firmto performthe duties. However, as aresult of the grassing problems described under “Grassing” on page
2-13, the “grow-in” of the golf course was not successful, which was beyond the control of DWFP.

The Architect and the Contractor expressed concerns to the Bureau about the golf management firm's* grow-
in” procedures. In amemo from the Bureau to DWFP dated November 7, 1996 the Bureau expressed ther
concerns about the “grow-in” process.

The maintenance contractor began their grow-in responsibilities but some weeks ago
stopped. Since that time, the course has suffered. Thisoffice, rather than let the course
degenerate, hasinstructed . . . to do all they can to winterize and maintain the course.
With this |etter, we ask the Department of Wildlife, Fisheries and Parks to permit and
instruct you maintenance contractor . . . tocarry out their contractual responsibilities.

However, DWFP' s concerns about the grassng of the course caused them not to assume the “grow-in”
regpongibilities(see” Grassing” on page 2-13), as documented inaninternal DWFP memo dated April 9, 1997:

... informed us by memo which holes were accepted by their office. According to
contract specifications, we wererequired to begin maintenance and grow-inof thegrass
for those areas.

... DWFP, per contract specifications, must maintain holesoncethey were grassed and
watered once. Industry standardsstatethat August 15 isthe last day recommended for
planting grass. Therefore, we only took control of those holeswhich were grassed prior
to that date. . . . the Bureau of Building wanted DWFP to maintain all grassed areas,
but we refused sincethey had been grassed too late and could not be established within
the 1996 growing season.

The Bureau provided the OSA the following explanation about “grow-in”:
Grow-in was outside the scope of the construction contract. ... By contract, the Owner

was the Department. However, per the Department’s approved and published Policy
and Procedure Manual, Section 700, Paragraph 700.44, Warranty Period, the Using
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Agency isresponsiblefor maintenance. 1t wasunderstood by all partiesthat the grow-in
was the responsibility of the Using Agency through a management firm contracted by
the Department of Wildlife, Fisheries and Parks. . . .

It was anticipated that DWFP would accept theresponsibilityof maintenance and grow-
in through their management firm; however, because of limited funding and other
considerations, they did not do so. . . .

Although action was taken by the Bureau in the Fal of 1996 to have the Contractor perform maintenance of
the course, this action would not have been necessary if the delays in construction caused by the following hed
not occurred:

. delay in awarding the congtruction contract (see page 2-9);
. the Contractor’ simproper indalaionof eroson prevention measures (see page 2-9);
. construction running past the contract date (see page 2-12); and

. planting grass beyond the industry standard (see page 2-13).

The Bureau should have included “grow-in" as a responsbility of the Contractor. Especidly, since it was
documented the State did not employ personnel with the expertise in golf course congtruction or golf course
maintenance. By not including thisimportant provison in the Contractor’ s respongbilities, confuson between
the Bureau and DWFP resulted, which contributed to golf course damage.

Change Orders

The Bureau approved more than $1.5 million in Change Orders to re-perform original contract
work.

Section 31-7-13(qg) of the Mississippi Code of 1972, Annotated, permits change orders as follows:

In the event a determination is made by an agency or governing authority after a
construction contract is let that changes or modifications to the original contract are
necessary or would better serve the purpose of the agency or the governing authority,
such agency or gover ningauthoritymay, initsdiscretion, order such changes pertaining
tothe construction that are necessary under the circumstances without the necessity of
further public bids, provided that such change shall be made in a commercially
reasonable manner and shall not be madeto circumvent the public purchasing statutes.

The Contract Specifications state: “ CONTRACTOR shall install and maintain erosion control measures
asrequired by the Slorm Water Pollution Prevention Plan.” Asindicated in Appendix D onpage 2-33,
the Bureau approved more than $1.5 million in change orders related to erosion problems. The Bureau gave
the following response to our inquiry of “Was the original scope of work in the Contract Documents
changed with the execution of each Change Order?”

Response: Yes. Thereason for a Change Order can be either a change in scope of work
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or an extension of time, or both. Scope changes may involve the following: decrease,
increase, or changes in the amount of work done. Time extension may be for delays
beyond the control of the Contractor such as weather, actions of the Owner or
Professional, delivery of material; or increasesof timerequired to accomplish changes
inthe scope of work. All changes associated with this contract were a result of one, or
a combination, of these.

Based on their response, Change Orders #3 through #12 totding gpproximately $1.5 million did not involve
an increase or change in the scope of work. In fact, the tota work was less than what was origindly
contracted. It was specifically stated in the contract specifications the Contractor wasresponsble for erosion
control measures. Numerous memog/letters in the project files either at the Bureau or DWFP aso document
the position that the Contractor was lidble for the erosion control and maintenance of the erosion controls,
which would include repairs. However, it does not appear the contractor took the necessary steps to avoid
erosion problems (see “ Erosion Prevention Measures’ on page 2-9).

Infact, Attorney Generd’ sOpinion 95-0192 dated April 27, 1995 states, inpart: “ It isthe long held opinion
of this office that such change orders must be necessary or incidental to the scope of the contract as
originally bid and must not be a new undertaking outside of the scope of the original contract.”

However, based on andyss of the Change Orders, these were for repairs related to erosion, amounting to
approximately 50% of the origina contract dollar amount and were not incidental to the contract.

The Bureaus' s gpprova of this $1.5 million in Change Orders caused the project to exceed the origind cost
edimate. Therefore, the Bureau reduced the scope of work, by not bringing the Par 3 course to a playable
condition.

TheBureau approved $380,000 in Change Ordersafter work had been performed by the Contractor.

Asindicated in Appendix D on page 2-33, the Bureau approved 7 of the 12 Change Orders gfter the related
work had been performed by the Contractor, totding approximately $380,000. Approving these Change
Orders after the work had been completed not only violated the Bureau' s written policies, but aso appears
to bein conflict with Article 4, Section 96 of the Mississppi Congtitution.

The Attorney Generd’ s Office (AG) hasruled Change Orders must be approved inadvance of the work being
performed, as documented in the following Opinions.

Attorney Generdl’s Opinion 93-0633 dated December 13, 1993 states, in part:

While there are certainly many occasions in which “change orders,” are
appropriateand authorized pursuant to Section 31-7-13(g), thisoffice haslong heldthat
when there has been no official action approving additional work by a contractor in
advance, the governing authority is without authority to make payment for that
additional work. . . . Furthermore, the Mississippi Constitution of 1890, Section 96
states:
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The Legidatureshall never grant extra compensation, fee, or allowance, to any
public officer, agency, servant, or contractor, after service rendered or contract made,
nor authorize payment, or part payment, of any claim under contract not authorized by
law; but appropriations may be madefor expendituresinrepelling invasions, preventing
Or suppressing insurrections. . . .

Therefore, it is the opinion of this office (AG) that to allow a construction

contract tobemodifiedwithout advanceapproval of the Commission would beimproper
as outlined above.

Attorney General’s Opinion 1999-0160 dated April 9, 1999 gates, in part:

As a general proposition, when there has been no official action approving inadvance
additional work by a contractor, a governing authority is not permitted to pay for the
additional work.

Attorney Generd’s Opinion 1999-0466 dated September 17, 1999 states, in part:

... wherethe plans and specifications of the original contract are modified or the scope
of thework changes, the gover ning authority must approvea change order prior tothe
additional work being done. Otherwise, payment for additional work cannot be
authorized.

The purpose of gpproving Change Orders prior to the performance of the work isto determine the necessity
of the change and if the change isinthe best interest of the State. The Bureau should not have approved these

Change Orders after the work had already been performed by the Contractor.
The approva dfter the fact resulted in the payment of $380,000.

Liquidated Damages

It appears the Bureau made a decision to ignore the contractual provision regarding the July 31,
1996 completion dateand approve an extension by post construction Change Orders. Theseactions

eliminated any potential for liquidated damages.

Liquidated damages are included in the terms of a contract to protect the interest of the State. Section 800,
Article 9.11.1 of the contract betweenthe Bureauand the Contractor provided for liquidated damagesin the
amount of $500 aday “ . . . for each calendar day of delay until the work is substantially complete. . .

" According to the Bureau manud:

A recommendationwill bemadebythe Professional covering the assessment of damages
on any Project running past the compl etion dateand accumulating liquidated damages.
The Bureau will, at final closing, assessand enfor ce liquidated damages on any Project
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running past the completion date and does not have a Change Order approving an
extension of Time.

Per Section 500, Article 3.1.1 of the contract between the Bureau and the Contractor: “ The work is to be
substantially complete, subject to approved change orders, not later than July 31,1996.” The actud
“substantially complete’ date documented by the Bureau on the “Project Accounting and Tracking System -
Project Status Report” dated October 1, 1999 was September 26, 1997, 422 days passed the contract date.
However, liquidated damages were not assessed againg the Contractor. The Bureau provided the following
explanation to the OSA for not assessing liquidated damages.

Contract Specifications, Article 8, Paragraph 8.3 allows for the extension of time by
change order for suchitemsas unforseen conditions, weather, changein scope of work,
or other delays beyond the control of the contractor, as determined by the Professional
Architect and approved by the Owner. A total of 488 days were added to the contract
by approved Change Ordersextending the Contract dateof completion to December 1,
1997. This extension of time negated the $500.00 per day liquidated damages.

This contract was et three months late; therefore, these conditions should have beenforeseen. Change Orders
extending the contract date negate the $500 per day liquidated damages. Change Order #1 approved June
6, 1996 added 2 days to the contract time, changing the substantially complete date to August 2, 1996
(increasing the scope appearsreasonable). The next Change Order requesting additional days (151 days) was
not approved until December 6, 1996, after the revised substantidly complete date of August 2, 1996 had
passed. Therefore, liquidated damages in the amount of $63,000 (see Table 3, page 22 for cdculation) could
have been assessed againgt the contractor, in accordance with Bureau policies. This potentid is particularly
relevant snce aloss of tax dollars occurred due to additiona expenses of congtruction.

Table3

Calculation of Liquidated Damages

Calendar Days Between August 2, 1996
and December 6, 1996 126

Times $500/Calendar Day Liquidated Damages $ 500

Total Liquidated Damages $63,000

The Bureau has stated they released the Contractor because of a time extenson. However, these Changes
Orders were made after the contract date of substantial completion, to repair work aready completed, not
to increase the scope. Therefore, liquidated damages could have been imposed if contract management had
been properly utilized. Itisimportant to remember that the Bureau can not release aliability owed to the State.
According to Article 4, Section 100 of the Mississippi Condtitution:

Noobligationor liabilityof any person, association, or cor poration held or owned by this
state, or levee board, or any county, city, or town thereof, shall ever be remitted,
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released or postponed, or inany way diminished by the legidature, nor shall suchliability
or obligation be extinguished except by payment thereof into the proper treasury; nor
shall such liability or obligation be exchanged or transferred except upon payment of its
face value; but this shall not be construed toprevent the legislature from providing by
general law for the compromise of doubtful claims.

In addition, the Attorney Genera has ruled liquidated damages can not bewaived. In Attorney Generd ‘s
Opinion 94-0077 dated February 28, 1994, the City of Ridgeland asked “ May the City grant additional
time for reasons not originally set out in the contract, thus effectively extending the contract time
without penalty. . . . May the City . . . charge a lesser amount than the $200.00 per day liquidated
damages provided by the contract.” The Attorney Generd’s Office ruled “ Absent reasonable
consideration, we are of the opinion the city can not simply waive such a material contract term.”

By not assessing liquidated damageswhen reasonable and legd, the Bureau could have violated the Mississippi
Condtitution by releasing aligbility owed to the State. Such actions would, inessence, be adonationwhich is
prohibited by Article 4, Section 66 of the Mississppi Condtitution.

Performance Bond

The Bureau noted construction problems early on with erosion issues and completion date issues.
Because the Contractor was bonded, the Bureau could have chosen to pursue the Contractor’s
performance bond to complete the project without additional expense to the State.

The Contractor furnished the Bureau a performance bond in compliance with Section 31-5-51 of the
Mississppi Code of 1972, Annotated. A performance bond protectsthe interests of the State by dlowing the
Bureauto fileadamwiththe Contractor’ s bonding company for the Contractor’ sfalureto adhereto contract
specifications. The Bureau palicy is if the Contractor defaults on the contract, the Bureauwill cease payment
to the Contractor and natify the Contractor’ sbonding company. Upon natification, the bonding company shal
either remedy the default, complete the contract in accordance with the Contract Documents, or procure the
completion of the contract.

It appears the Contractor may have defaulted on this contract when he alegedly faled to properly ingdl the
erosion control prevention measure in accordance with the contract specifications (see “Erosion Prevention
Measures’ on page 2-9). However, the Bureau did not cease payment to the Contractor nor consider filing
a dam with the Contractor’s bonding company. Instead, the Bureau alowed the Contractor to continue
congiruction. DWFP was foresightful of the potentia problems, and requested the Bureau notify the bonding
company for the Contractor’ sfalureto adhere to the erosion control specifications in the contract. However,
no action was taken by the Bureau.

The Bureau gave the following response to our inquiry of “ Why was per formance not enfor ced by going
againg the contractor’s performance bond?”
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Response: The Contractor was still on the job working to complete the project. The
Department had no reason to believe he would not continuetodo so. To have gone to
thebonding company under these circumstances would haveplaced the Department and
the Contractor inan adversarial position and possiblyinlitigation. If work had stopped
until litigation was resolved, the course would probably have been lost to erosion.

Whileitisobvious that ceasing work may have caused additiona problems onthe golf course, the Bureau had
a fiduciary duty to protect the interests of the State. In appears the Bureau decided to continue paying the
Contractor for work aready performed over concerns the work would cease and possible litigation would
result. If the course had been logt to erosion due to ceasing the work, the Contractor’s bonding company
should have been liable for the damages.
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Recommendations

The OSA makesthe fallowing recommendations concerning the Bureau' s adminidirationof future construction
contracts. In genera the Bureau should improve the management of all construction contracts to protect the
interest of the State of Missssppi.

1.

The Bureau should enforce al aspects of construction contracts for which it is responsible. If the
Bureau seeksto change acontract, it should justify and document those changesasinthe best interest
of the State. This should include contract specifications and completion dates.

When the Bureau lacks expertise, an independent consultant should be engaged to substantiate
important contract specifications. In the case of agolf course project, anagronomist knowledgesble
of the dimatein Missssppi should help in planning the congtruction timeframe and the grassing dates
of the course. This should ensure industry standards are included in the contract specifications and
possibly reduce the congtruction risks.

The Bureau should not approve Change Orders for work that isalready included as part of the origind
scope of the contract unless the work is unforseenand necessary. If additional work is required due
to the Contractor’ s fault or contract specification, the Bureau should pursue ligbility clamsinstead of
Change Orders as the contract requires.

The Bureaushould ensuredl Change Orders are gpproved prior to the performance of the described
work, in accordance with Bureau policies and the opinion of the Office of the Attorney Generdl.

The Bureau has the fiduciary obligation to ensure compliance withal contract specifications, induding
the assessment of liquidated damages. Since the Bureauhas no legd authority to release contractors
from liquidated damages, the Bureau should review dl exigting projects to ensure the liquidated
damages contractual provisionisbeing enforced, where applicable, or removed fromfuture contracts.

When a Contractor falsto perform in compliance with the contract specifications, the Bureau should
seek performance from the Contractor’ s bonding company. If the Bureau determines filing with the
bonding company is not necessary, reasons for this determination should be documented inthe project
files The Bureaushould seek legd counsdl for assi stance in determining if Contractor nonperformance
has occurred and if the bonding company should be notified.
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Appendix A
Responsibilities of the Architect

Section 4.2 of AIA Document A201 - General Conditions of the Contract for Congruction, included as part
of the officid contract documents, provides details on the Architect’ s adminigtration of the contract.

Section 4.2.2 gates, in part;

The Architect will visit the site at intervals . . . to determine in general if the Work is
being performed in a manner indicating that the Work, when completed, will be in
accordance with the Contract Documents.

Asstated in Section4.2.3 of AIA Document A201 - General Conditions of the Contract for Congtructionthe
Architect is not responsible for the Contractor’ s failure to complete the project in accordance with contract
Specifications.

Section 4.2.3 states, in part:

The Architect will not be responsible for the Contractor’s failure to carry out the Work
in accordancewith the Contract Documents. The Architect will not have control over
or charge of and will not be responsible for acts or omissions of the Contractor,
Subcontractors, or their agents or employees, or of any other persons performing
portions of the Work.

According to section 700.6 of the Bureau Procedure Manua, 1996 Revison “ The Professional will be the
Owner’s representative during construction and until expiration of the Warranty period. The
Professional will makeon-siteinspectionsasnecessary to protect theinterest of the Owner and to guard
against defects and deficiencies in the Work of the Contractor. All instructions to the Contractor will
go through the Professional.”

Additiona responghilitiesof the Architect are outlined in Section 2.7 of the “ Galf Course Architect Agreement
Between Owner and Professond.”

Section 2.7.1:

The Professional’ s relationship to the General Contractor shall be set forth in the General
Conditions of the Contract Between the Owner and the Contractor, modified by the
Supplemental Conditions of the Owner, or modified by this Agreement. The Professional is
responsible for keeping the Owner completely apprised of the Project during the Construction
Phase.

Section 2.7.3 states, in part:
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The professional services performed for the field component compriseon-siteinspection
by the Professional and/or Consultantsto guardagainst nonconfor mityof the work with
the Contract Documents and to observe and report on compliance with agreed upon
construction schedules.

Section 2.7.5 gates, in part:

The Professional shall betheinterpreter of therequirementsof the Contract Documents
and judge of the performance thereunder of the Contractor.

Section 2.7.10 states, in part:

When the Professional is notified by the Contractor that the work has been compl eted
and the Project is ready for inspection, the Professional and Consultants shall conduct
a semi-final inspection. The Professional and Consultants shall prepare lists of items
needing correction. When these items have been corrected by the Contractor, the
Professional andall Consultantsshall, with aRepresentativeof the Owner present, make
the final inspection and shall certify to the best of their knowledge to the Owner
completion of the Project in compliance with the Contract Documents. (Emphass
added by OSA)
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Appendix B

Mallard Pointe Golf Course
Major Datesfrom Congtruction Authorization to Final Approval of Project

1994 January 1995 March 1995 May 5, 1995 June 6, 1996 July 31, 1996

Golf course authorized in Original bids received (low bid Bids resubmitted Signed contract between Change Order #1 - add 2 days Contract substantial

House Bill 1673 protested) Bureau and Contractor completion date

December 6, 1996 June 3, 1997 June 12, 1997 September 19, 1997 September 26, 1997 March 24, 1998
Change Order #3 - add 151 Change Order #6 - add 200 Change Order #7 - add 56 days Change Order #10 - add 79 Bureau substantial Bureau final approval of
days days days. Also, reduce scope of project

completion date
Par 3 course P

Source: Prepared by OSA based on Bureau of Building records
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Appendix C

Mallard Pointe Golf Course
Timeline of Grassing

1994 Jan. 1995 March 1995 May 5, 1995 June 14,1995  Winter 1995  June6,1996  July 13,1996 July 15,1996  July 31,1996  Aug. 7, 1996
Golf course Origind bids Revised bids Signed contract Notice to Erosion CO#1 - add Holes#3, 4 & Hole #6 Contract Holes#2, 7,
authorized in received (low received between Bureauand  proceed givento  problems 2 days 5 grassed Grassed substantial 8& 16
House Bill 1673 bid protested) Contractor Contractor completion date grassed
Aug. 10, 1996 Aug. 15, 1996 Aug. 16, 1996 Aug. 21, 1996 Aug. 23,1996  Sept. 8,1996  Sept. 10,1996  Sept. 13,1996  Sept. 23,1996 Oct. 24, 1996
Holes#1& 9  Last planting date Hole #17 Hole #10 grassed Holes#11 & Hole#12 Holes#13, 14 Practice range Academy DWFP does not feel they
grassed of season per grassed 18 grassed grassed & 15 grassed grassed grassed are responsible for
maintenance since the

course was not grassed

industry standards
in accordance with

industry standards
Dec. 6, 1996 June 3, 1997 June 12, 1997 Sept. 19, 1997 Sept. 26, 1997 Feb. 24,1998 Mar. 24,1998 April 3,1998 April 7,1998 Sept. 8, 1999
CO#3-add 151 CO#6 - add 200 CO#7 - add CO#10-add 79 Bureau DWFP does not BOB final Final payment Letter from Project File Closed
days days 56 days days. Also, reduce substantial approve Par 3 approval of made to DWFP not
scope of Par 3 completion date course project Contractor concurring with
course final acceptance

Source: Prepared by OSA based on Bureau of Building records
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Appendix D

Mallard Pointe Golf Course

Summary of Change Orders

Change Order was approved after the work was completed (totaling $380,000).

Change Order Work Completed or Date Days Change in Change in
Number Proposal Approved Added Contract Sum Professional Fee Reason for Change Order

1 May 1996 06-Jun-96 2 $ (9,191.00)| $ (643.37) | Delete greens fumigation; relocate pipe & equipment; modify seed mixture.

2 Proposal 15-Nov-96 0 $ 22,677.001%$ 1,587.39 |Install French Drains on Holes #9 & #18 slopes.

3 Oct. 14, 1996 - Nov. 15, 06-Dec-96 151 $ 133,481.001 $ 9,343.67 | Erosion control and drainage system maintenance; regrade #18; reinstall French
drain #18; seed slopes; repair #18 irrigation; seed and water 70 acres; sod #18 (5000
maintenance fee from October 14, 1996 - November 15, 1996.

4 Nov. 15, 1996 - Jan. 15, 12-Mar-97 0 $ 37,023.00| $ 2,591.61 | Seed 25 acres; maintenance fee from Nov. 15, 1996 - Jan. 15, 1997

5 Jan. 15, 1997 - Mar. 15, 1997 07-May-97 0 $ 40,458.00| $ 2,832.06 | Maintenance fee from Jan. 15, 1997 - Mar. 15, 1997; deletion of drainage culvert on
hole #13 alternate method for constructing headwalls on golf course

6 Proposal 03-Jun-97 200 $ 554,350.00] $ 38,804.50 | Repair Bermuda grass (8500 sy sod), driving range and cart paths; repair broken cart
paths; credit for deleted concrete in cart paths

7 Proposal 12-Jun-97 56 $ 116,265.00| $ 8,138.55 |Install erosion control measures; maintenance fee for 8 additional weeks

8 Mar. 15, 1997 - May 16, 1997 22-Aug-97 0 $ 69,212.001$ 4,844.84 |Maintenance fee from March 15, 1997 - May 16, 1997

9 July 1997 22-Aug-97 0 $ 14,280.00] % 999.60 |Relieve drainage problems

10 Proposal 09-Oct-97 79 $ 305,558.00] $ 21,389.06 | Complete repair work on holes #1 (2000 sy sod), 7 & 10 (1500 sy sod) and the
compensate contractor for additional sod placed in CO#6 (20,000 sy sod)

11 Proposal 15-Oct-97 0 $ 96,250.00| $ 6,737.50 | Furnish and place 25,000 sy of Bermuda sod

12 Oct. 1, 1998 - Aug. 6, 1999 08-Sep-99 0 $ 74,618.001 % 0.00 | Course maintenance fees from October 1, 1998 - August 6, 1999

TOTALS 488 [$  1,454,981.00|% 96,625.41

Change Order relates to work included as part of the original contract (Erosion Control - totaling $1,537,176)

Source: Prepared by OSA from Bureau of Building records
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STATE OF MISSISSIPPI
DAVID RONALD MUSGROVE, GOVERNOR

DEPARTMENT OF FINANCE AND ADMINISTRATION

GARY ANDERSON
EXECUTIVE DIRECTOR

March 15, 2001

Honorable Phil Bryant
State Auditor

Post Office Box 956
Jackson, MS 39205

Dear Mr. Bryant:

In response to your performance review of the construction at Mallard Pointe Golf Course located at
John Kyle State Park, the Department of Finance and Administration shares your concerns and is appalled at
your findings. It is our understanding the relationship between the Department of Finance and Administration
and the Department of Wildlife, Fisheries and Parks was contentious during the construction at Mallard Pointe.

However, we have attempted to formulate an accurate response to your queries. As you are well
aware, the construction at John Kyle State Park occurred in the entirety during the Fordice Administration.
The principals involved at the Department of Finance and Administration during construction being the
Executive Director; Deputy Director; and the Director of the Bureau of Building, Grounds and Real Property
Management have subsequently resigned and our response to your queries has been based solely on available
documents.

Yet, we do feel we must comment on some of the legal issues raised. The Department of Finance and
Administration had appropriate authority to address the remedial measures required by change order to salvage
the project.

Miss. Code Ann. § 31-7-13(g) provides in part:

In the event a determination is made by an agency or governing authority
after a construction contract is let that changes or modifications to the
original contract are necessary or would better serve the purpose of the
agency or the governing authority, such agency or governing authority
may, in its discretion, order such changes pertaining to the construction
that are necessary under the circumstances without the necessity of further
public bids . . .

The timeliness of the change orders was also appropriate per MS AG OP. Welch (September
13, 1989) as attached, which provides in part:
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Honorable Phil Bryant
March 15, 2001
Page 2

It is the opinion of this office that . . . has authority to approve a change
order to allow an extension of time at any time prior to final payment
where such an extension is in fact justified by lawful causes. (Emphasis
added).

The scope of work recited in the change orders was approved by the Department of Finance and
Administration long before the work began and subsequently reduced to writing as reflected by the change
orders.

Therefore, the change orders in question were issued according to law and the expenditure valid. The
valid change orders mooted the need to assess liquidated damages.

Nevertheless, under the present administration, we have implemented measures to improve contract
management. Specifically, staff project managers are required to monitor progress of projects including
implementation of any change orders and professionals are required to provide detailed semimonthly
construction progress reports with photographs attached via the Internet.

As of January 2001, the Department of Finance and Administration has assessed liquidated damages
on three projects and is holding professionals accountable for errors and omissions for services rendered. We
are presently assessing costs for mechanical installation work that both the contractor and contracted A/E firm
failed to monitor. Further, Department of Finance and Administration, under its new leadership, is aggressively
and responsibly enforcing liquidated damages and exerting every effort to assure Mississippians that
professional services and construction activities are being performed per specifications and in the best interest
of the State of Mississippi.

Finally, upon final receipt of this Performance Audit, the Department of Finance and Administration
will request assistance of the Attorney General in addressing any legal issues that may be raised.

Your candid review of past performance will certainly enhance construction contract management in
the present as well as the future.

Yours truly,

Gary Anderson
Executive Director

Attachment

GA/bwr
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*9453 Office of the Attorney General
State of Mississippi

September 13, 1989

Danny Welch, Esquire
224 North Main
Mendenhall, Mississippi 39114

Dear Mr. Welch:

Attorney General Mike Moore received your request
for an opinion and assigned it to me for research and
reply. Due to the length of vour letier of request. I
am attaching a copy of the same hereto and
incorporated herein by reference.

Briefly stated, you ask the following question:

Does the Board of Supervisors have authority to
issue a change order to allow an extension of time
on a construction contract after substantial
completion where the contractor made earlier
requests for extensions but such requests where not
approved by the project architect? (The project
architect has now advised the Board that he believes
the contractor is entitled to additional time although
no specific time has been indicated.)

It is the opinion of this office that the Board of
Supervisors has authority to approve a change order
to allow an extension of time at any time prior to final
payment where such an extension is in fact justified
by lawful causes. Whether or not the circumstances
enumerated in your letter satisfy this requirement
depends in part on the contract terms and an
adjudication of fact which is a matter more
appropriate for the Board of Supervisors rather than
this office.

Very truly yours,
Mike Moore
Attorney General

August 21, 1989
Office of the Attorney General
P.O. Box 220
Jackson, Ms 39205-0220

Attention: Opinion Department

Page 1

Re: Simpson County Courthouse Renovation project
Dear Sir:

As the attorney for the Board of Supervisors of
Simpson County. I request that you render a written
opinion concerning the authority of this Board to issue
a Change Order regarding liquidated damages arising
out of the renovation of the Simpson County
Courthouse.

The Board of Supervisors entered into a contract
with Leon C. Miles, Contractor, to restore the
Simpson County Courthouse, on January 21, 1988.
The contract provided for the project to be completed
within 300 consecutive calendar days. The contract
provided for liquidated damages in the following
amounts:  $500.00 per day during the first 15 days
following the specified completion date, and $1000.00
per day after the first 15 days following the specified
completion date, until the project was substantially
complete.

The restoration project was not substantially
complete until March 18, 1989, resulting in liquidated
damages of approximately $95,000.00. According to
the contract time, the completion date would have
been December 4, 1988.

Although the contractor made written request to the
architect on September 22, November 9, November
10, and November 16, 1988, for an extension of time
due to various reasons, no specific number of days
were requested and no Change Order was ever issued
to the Board by the Architect. The contractor
continued to make written request to the Architect for
unspecified extension of time afier the contract
completion date had expired but no action was taken.

The previous requests for the unspecified extensions
of time by the contractor prior to the completion date
would not appear to justify the length of the total
delay on the project. Furthermore, the contractor
recenily advised the Board in writing of various other
reasons throughout the contract period which caused
his delay and asserts these were based on changes in
the work and other factors beyond his control.
However, a majority of these changes and factors
resulted after the completion date of the contract had
already expired. The pertinent language of the
contract regarding extension of time is as follows:

"8.3.1 If the Contractor is delayed at any time in
the progress of the Work by any act or neglect of
the Owner or the Architect, or by any employee of
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either, or by any separate contractor employed by
the Owner, or by changes ordered in the Work, or
by labor disputes, ~ fire, unusual delay in
transportation, adverse weather conditions not
reasonably anticipatable, unavoidable casualties, or
any causes beyond the Contractor's control. or by
delay authorized by the Owner pending arbitration,
or by any other cause which the Architect
determines may justify the delay. then the Contract
Time shall be extended by Change Order for such
reasonable time as the Architect may determine.
8.3.2 Any claim for extension of time shall be
made in writing to the Architect not more than
twenty days after the commencement of the delay;
otherwise it shall be waived. In the case of a
continuing delay only one claim is necessary. The
Contractor shall provide an estimate of the probable
effect of such delay on the progress of the Work."

*9454 In April, 1989, the contractor requested a
payment due of $72,546.00, leaving a retainage of
$54,835.00 of the total contract price. The Architect
has issued his certificate for payment and the surety
on the project has consented to the release of these

Page 2

funds. The Architect has now advised the Board by
written correspondence as early as June 23, 1989, that
he feels the Contractor is entitled to additional time on
the project, although no specific time was indicated.

The Board would like for vour office to issue its
written opinion concering whether the Board has the
authority at this time to issue a Change Order and
allow an extension of time on the above referenced
project which would delete all or a portion of the
liquidated damages provided under the construction
contract, or is there any other authority under which
the Board may waive all or a portion of these
liquidated damages, assuming that any decision in this
matter would be based upon a finding by the Board
that the delays experienced by the Contractor were
Justified under the terms of the contract in view of the
foregoing facts.

Your assistance in this matter is deeply appreciated.
Very truly yours,

DANNY WELCH

Copyright (c) West Group 2000 No claim to original U.S. Govt. works
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A Performance Review of the Management of the
Mallard Pointe Golf Course Located at
John Kyle State Park

From the Office of State Auditor
Phil Bryant

Report # 57
April 16, 2001

Report Summary

At the request of the State Auditor, the Performance Audit Divison of the Office of the State Auditor
conducted a performance review of the constructionand subsequent management of the Mallard Pointe
Golf Course located at John Kyle State Park in Sardis, Missssppi. The purpose of thisreview wasto
determine if the golf course management firm (Firm) was properly monitored during the “ grow-in” phase
of the course and once it was operational.

Our review found that the Department of Wildlife, Fisheries and Parks (DWFP) should have more
caefully monitored the Firm during the “grow-in” phase of the gdf course. The Firm’s failure to
adequatdly maintain the course contributed to damages on some of the holes accepted by DWFP. In
addition, DWFP should improve the current monitoring of the Firm’ scontractual agreement, specificaly,
the golf course operations and the turf evauations.

More detailed information isincluded within the report.

WWW.0Sa.state. ms.us

PERFORMANCE AUDIT



Office of the Report # 57
State Auditor of Mississippi April 16, 2001

Phil Bryant

A Performance Review of the Management of the
Mallard Pointe Golf Course Located at John Kyle State Park

At the request of the State Auditor, the Performance Audit Division of the Office of the State Auditor conducted a
performance review of the construction and subsequent management of the Mallard Pointe Golf Course located at John
Kyle State Park in Sardis, Mississippi. The purpose of this portion of the review was to determine if the golf course
management firm (Firm) was properly monitored during the “grow-in” phase of the course and once it was operational.

This review addressed severa issues concerning the management of the golf course at John Kyle State Park.
Findings
1. “Grow-In" Problems (Page 3-4) - The Firm failed to maintain the newly planted grass during the critical “grow-in”

phase, while the Department of Wildlife, Fisheries and Parks (DWFP) should have monitored the Firm’'s performance
in amore timely manner and taken corrective action to limit the State’ s losses.

2. Operations (Page 3-7) - Revenues collected by the Firm are not reviewed in a sufficient manner by DWFP to prevent
the possible misappropriation of funds.

3. Condition of Golf Course (Page 3-11) - DWFP does not ensure turf evaluations are performed in accordance with
the contractual agreement between DWFP and the Firm.

Recommendations

1. When DWFP contracts for services, DWFP should ensure adequate personnel are employed by the contractor to
successfully complete the assigned duty. Also, DWFP should monitor the activities of the contractor to ensure
compliance with the contractual agreement.

2. DWHFP should either continue to have the independent CPA monitor the receipts and disbursements of the Firm
or designate a DWFP employee to review the Firm's financia transactions on a monthly basis. If DWFP continues
to use the CPA, DWHFP should require the CPA’s reviews to be more timely. Timely monitoring of financial records

will increase accountability and possibly hinder the misappropriation of funds.

3. DWHFP should consider holding a retainage from the last payment due the Firm to cover any outstanding exceptions
noted by the CPA. Once the exceptions have been resolved, the remaining balance due the Firm can be paid.

4. DWFP should enforce dl aspects of the golf management contract. Specifically, DWFP should ensure the turf
conditions are being evaluated in accordance with the contractual agreement of the Firm. Without the expertise
provided by the turf consultant, conditions of the course could deteriorate, resulting in an unplayable course.

Contact
Mitchell H. Adcock, CPA, CIA, CFE
Performance Audit Division Director
(601) 576.2800



Introduction
Purpose

At the request of the State Auditor, the Performance Audit Divison (Divison) of the Office of the State
Auditor (OSA) conducted a performance review of the construction and subsegquent management of the
Mallard Pointe Golf Course located at John Kyle State Park in Sardis, Missssppi. The purpose of this
review was to determine if the galf course management firm (Frm) was properly monitored during the
“grow-in" phase of the course and once it was operationd.

The performance review will:

» provide background information on the authorization for congtruction of the golf course;

* provide background information on the selection of the Firm; and

» evduate the monitoring of the Firmduring the “ grow-in" phase of the course and once the course
became operational.

Scope
The scope of the performance audit consisted of several issues concerning the management of the Mdlard
Pointe Golf Course at John Kyle State Park. Only the issues regarding the Department of Wildlife,
Fisheries and Parks (DWFP) which were found to have merit are detailed in the following report.
Method
In conducting the review, the Division performed the following procedures.

* interviewed gppropriate personnel;

» reviewedand andyzed informationrelevant to the constructionand management of the galf course;
ad

» performed other necessary tests and procedures.
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Background
Authorization for Construction of Golf Course

N 1994, the Mississ ppi Legidaureauthorized, inHouseBill 1673, the construction of agalf course at John
Kyle State Park. The Bill authorized $5,000,000 for

development and construction of . . . an 18-hole golf course, a 9-holepar 3 course, adriving
range, practiceareas, a clubhousefacility which shall includeserviceof food and beverages,
acart storagefacility, maintenance areas and equi pment, executivecabinsto be used at the
park in conjunction with the golf course, and other appurtenancesrelated to the operation
of such golf facilities and all furnishings and equipment.

Magnolia|Trace

WULE SOURSES

Mallard

Pomnte

A

Welcome Sign at Mallard Pointe Golf Course

Selection of the Golf Management Firm

According to DWFP, the agency lacked the expertise and personnel to manage the Mdlard Pointe Golf
Course; therefore, inan effort to salect a golf management firm (Frm) for the operations, maintenanceand
marketing services of the gaf course, DWFP issued arequest for proposa (RFP) in 1995. Proposals

received by the deadline were reviewed by DWFP, and a determination was made asto whomto award
the contract.

Sincethe contract withthe Firmwould involve an expenditure of funds exceeding $100,000, approval was
required by the Persona Service Contract Review Board (PSCR). DWFP provided the following
judtificationto the PSCR Board whenit compl eted the Request for Contract Personndl Services Approval:
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The servicesto berendered under thiscontract require highly specialized skillsin agronomy
and turf management, managing the play of golf by the general public, hiring and
management of management, teaching and maintenance personnel and other activities
associated withthe operation of a golf course/golfing facility. The expertise and experience
required to perform these services does not exist, at present, in this agency or, to our
knowledge, within state government. This firm was sel ected based on their experienceand
reputation in the golf industry.

DWFP entered into a contract with aFrm for aninitid term of June 1, 1996 to May 31, 1999. Upon
expirationof the initid term, anew contract for the period June 1, 1999 to May 31, 2000 was entered into.
Presently, the agreement with the Firm is on amonth-to-month basis. The basic terms of the agreement
between the Firm and DWFP include operating the golf course and maintaining/repairing the golf course
and fadlities

DWFP ressued RFP s in the fal of 2000 for a firm to oversee Mdlard Pointe Golf Course. A new
management firm has been selected and the trangition is scheduled for April 1, 2001.
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“Grow-In" Problems

TheFirmfailed to maintain the newlyplanted grassduring the critical “ grow-in” phase, while
DWEFP should have monitored the Firm’'s performance in a more timely manner and taken
corrective action to limit the State’ s |osses.

The“grow-in" phase of the golf course began on July 13, 1996, when the first holes were grassed by the
congtruction contractor. The Contract Specifications for the construction of the golf course stated
“OWNER becomes responsible for maintenance of planted areas upon completion of
CONTRACTOR's initial watering.” Technicdly, snce the Bureau of Building, Grounds and Red
Property Management (Bureau) was the “Owner” of this construction project, they were responsible for
enauring the “grow-in” of the course was successful. However, the Bureau delegated the “grow-in”
process to DWFP, who contracted with a Firm to perform the duties.

According to theinitid contract between DWFP and the Firm:

(Firm) shall keep and maintain the turf irrigation systems, including the pump house, the
trees and shrubs, the greens, fairways and other turf including winter maintenance, in as
good or better condition than they werein at the beginning of the Term. . ..

The (Frm) shall be responsible for providing all labor, supplies, materials that are
reasonably necessary to assure the proper condition of the greens, tees, fairways, and
buildings of the Premises. . .. The work to be done by the (Frm) in connection with the
general maintenancenecessarytomaintain the proper playing condition of greens, tees, and
fairwaysand the winterizing and winter care of said golf course, shall bein accordancewith
generally accepted greenskeeping methods of the area. . . .

Additionally, the (Firm) shall provide a golf course superintendent who shall function as
supervisor for golf course maintenance operations at the park. At a minimum the golf
cour se superintendent shall have under his direction a full-time grounds-keeper, as well as
adequate staff for concessions, pro-shop, golf course maintenance, and equipment
maintenance, and adequate seasonal and part-time employees as needed.

The*“grow-in" phase of agalf courseisavery criticd time period. Thegrassmust bewatered and properly
maintained immediatdy upon planting, to improve the chancesthe grass will root and survive. If “grow-in”
procedures are not satisfactorily performed, the results are detrimental to the golf course.

The Architect and golf course builder both expressed concerns about the watering practices of the




Firm. The man complaint was the Firm’s lack of manpower to successfully maintain the newly planted
grass. It appearsinitialy DWFPwas not aware of the manpower shortage, asdocumented inamemo from
the Architect to the Bureau dated August 6, 1996:

On Thursday | talked to (DWFP) about the staff on hand and the progress of the grassing.
(DWFP) told me that hewas under the impression that the management company had a full
time superintendent and a number of laborersonsite. | told (DWFP) that to my knowledge
there was not a full time superintendent and that there were no laborers employed by the
management company on site.

There is no doubt in my mind that (DWFP) was surprised to learn that the management
company did not haveas many peopleon siteas hethought they did. Hetold methat hewas
going to call the management company to find out what was going on.

The galf course builder expressed his concernsin a memo to the Architect dated August 6, 1996: “ . . . we
arealsoconcerned. . . thefutureholeswill not receivethe proper attention. Thewatering practices
to protect past, present and future grassing are the issue here.”

The Architect’ sStevidt notesdated August 7, 1996, whichwere distributed to DWFP a so discussed the
watering practices (these notes indicate monitoring by the Architect, not DWFP):

According to (Firmchief agronomist) ther e have been periods of timefor upto 24 to 36 hours
when no one from (Firm) was on site. Based on observations made . . . the sprigs on #6
received very little water on a Sunday (following the planting) until late in the day, when
(golf course builder) realized no one from (Frm) was on site. By then they stated someof the
holes were very dry.

There was some question marks regarding the turnover point (for maintaining the sprigs,
irrigating, etc.) from the contractor to . . . The key is to establish a good line of
communi cation between the (golf course builder) and (Firm) representatives on adaily basis.
Both parties should work together at the time of sprigging to ensurethe planting is correct
and that water is being applied as quickly as absolutely possible.

One last (but not least) concern isthe lack of manpower on site for grow-in purposes.
The Architect’s concerns about the size of the Firm’'s maintenance crew and its effects on the course

continued throughout October 1996. In the site visit notes prepared by the Architect dated October 31,
1996, the Architect states:




The maintenance crew presently consists of four people including the golf course
superintendent. Normally at this stage of the grow in it would be customary to havea full
crew on hand. With the amount of work to be done it is very easy to justify a full
maintenance crew. Due to the limited amount of staff very little has been accomplished in
the last few weeks with regards to repairing washouts, and performing normal grow in
procedures such as proper irrigation, fertilizing, frequent mowing.

While DWFP was informed of these issues, they failed to ensure the Firm complied with the contractual
agreement to maintain the condition of the course, which included “grow-in.” DWFP did not accept
responsibility for holes grassed after August 15 because the last planting date of August 15" was
specified by the Architect and an agronomy professor at Missssippi State University contacted by DWFP.
The OSA contacted aturfgrassspecidist a Missssppi State Universty (Wayne Wdls, Missssppi State
Extenson Service Turfgrass Specidist) regarding the latest cut-off date for sprigging bermudagrass.
According to the turfgrass specidist:

... your main concern isthe latest cut-off date for sprigging without danger of losing the
newly established turf to winter-kill. . . .

Generally, we can expect sprigs to root and provide a cover (not a dense mature stand) in
8-10 weeks under good growing conditions. This will depend on the site prep, rate of
Sprgging, moisture and fertility available, and mowing. | amassuming thisisto bedoneat
the golf course or other areas of the park that has permanent irrigation and good
maintenance equipment. Therefore, | would say that it is possibleto go aslate as August 1%
and with some luck of warm days going into October the turg should establish well enough
to withstand a normal winter. However, with adverse conditions during the winter and
spring it is even possible to lose will established turf due to winter kill.

Now with that said, my recommendation would be to shoot for a July 15" cut-off dateand
even earlier would provide better density and maturity of underground rhizomes. . . .

Therefore, the last planting date of August 15™ indicated by the Architect and the agronomy professor
appears reasonable.

Complaintsregarding the Firm’ s watering practices arose after the first holes were sprigged in July 1996,
holeswhichwere the responsbility of DWFP. DWFP had aresponsbility to ensure the Firm successfully
maintained the grass. When they became aware of the manpower shortage, DWFP should have ether
demanded the Firm employ additiond personnd or should have utilized current employees of DWFP to
ensure the grass was properly maintained.
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Holes #1, #7, and #8, which had been accepted by DWFP in August 1996, before the industry standard
last planting date of August 15™, suffered erosion damage that was repaired by the golf course builder in
the summer and fdl of 1997. The cost to repair the damage on hole #1 totaled approximately $18,000
(included in Change Order #10). The cost to repair the damage on holes #7 and #8 was included in
Change Orders #6 and #7 and could not be broken out. The damage on the holes may have been
prevented if the Firm had successfully maintained the sprigs once originaly planted; and if DWFP had
monitored the Firm to ensure proper “grow-in” procedures were being followed.

Operations

Revenues collected by the Firm are not r eviewedin a sufficient manner by DWFPto prevent the
possible misappropriation of funds.

To ensure compliance with contract terms, activities performed and services provided by contractua
personnel should be monitored. Contract monitoring provides accountability for expenditures of public
funds. In addition, contract monitoring is required by the PSCR Board. PSCR Board Persona Service
Contract Procurement Regulation 5-102 states:

Monitoring Contract Performance

The agency head shall ensure that contracts are monitored at least monthly to confirm
acceptabl e performance, timely fulfillment of deliverablesand compliancewithtermsof the
agreement.

Duties of the Procurement Officers shall include, but are not limited to the following:
(1) reviewsand approves contract deliverables

(2) ensures compliance with contractual terms

(3) coordinates the flow of information between the parties

(4) respondsto request of the contractor

(5 monitors disbursements against the contract budget

(6) monitorsactual progress against work schedules

(7) coordinates the furnishing of necessary materials

(8) authorizes no cost modifications

(9) makes recommendations on modifications involving increased cost

According to DWFP the operations of the gdf course are monitored in severa different ways on-site
reviews by DWFP, monthly reporting to DWFP by the Firm, and independent CPA reviews.




On-Site Reviews

Prior to August 2000, a DWFP employee was responsible for monitoring the operations of the Firm on
a monthly basis. Per areview of the field observation reports prepared by the employee, it appears the
main focus of his reviews were the golf course conditions. Upon his resgnation in August 2000, DWFP
contracted with an independent contractor for supervisory services at each of the three state-owned golf
courses beginning October 12, 2000. According to the contract:

The contractor shall supervise all daily operational and maintenance activities of . . .
Mallard Pointe Golf Course. . .. The contractor shall report all findings to the director of
parks in a monthly report. . .

The contractor shall be responsible toreview and recommend approval or disapproval for
all financial, revenue and payment requests submitted by the golf management firm. . . .

The financial review shall include green fees, fees for driving range, annual golf fees, and
food and beverage fees.

The contractor shall be responsible to review all monthly reports submitted by the golf
management firms. . .

The contractor shall makea minimum of one monthly visit to each of the three golf course
facilities. . .. Based upon hisfindings, the contractor shall prepare a written report to the
director of parks with observations and recommendations for optimum operation and
maintenance of the golf course facilities. . . .

The contractor not only reviewsthe conditions of the course, as described onpage 3-11, but dso reviews
the operations of the Firm. This provides a means to monitor the Firm’s compliance with the contract.
However, the contractor does not performadetailed review of revenue to ensure fees collected agree with
the amount deposited and reported to DWFP.

Reporting by the Firm

Monthly reporting by the Firma so provides DWFP a means to monitor the Firm’ s performance. Monthly
reporting isrequired per the Firm' scontractua agreement withDWFP. Section 21 of the agreement States:

The CONTRACTOR will provide the DEPARTMENT appropriate statistical records
regarding activity at and use of the contracted premises by the public on a monthly basis.

Such records and information shall include the number and category of golf rounds
played, the categories and numbers of passes sold, a copy of a daily register/sign-up sheet
for players paying green fees, and any other information requested by the DEPARTMENT
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relating totherecreational use of the facilitiesby the public. To beincluded in each monthly
report will be a section listing all operating expenses. . . .

The DWFP Director of Parks performs a cursory review of the monthly report. Also, the Firm submits
a weekly liging of deposits and amonthly report of revenue to the DWFP accounting department. The
DWFP accounting department reconciles the reports to the bank statements. In addition, DWFP relies
on an independent CPA to perform areview of the Firm'sfinancid transactions.

| ndependent CPA Review

The contractud agreement between the Firm and DWFP states in Section 20 “All books, records,
journals, accounts, and ledger s shall be provided to an independent Certified Public Accountant for
their review on a quarterly basis, . . .”

The financid records of the Mallard Pointe Golf Course are reviewed onamonthly and yearly basis by an
independent CPA. The contractual agreement between DWFP and the CPA describes the scope of
services as.

.. . to review the books of the management entity managing the state-owned golf courses
at Percy Quin and John Kyle State Parks. ACCOUNTANT agreesto review receipts and
disbursements for compliance with the golf cour se management contracts.

Based on inquiries with DWFP personnd, it appears they are not fully aware of the specific duties
performed by the CPA. Therefore, the OSA contacted the CPA to inquire of her specific duties as they
relate to Mallard Pointe Golf Course.

In order to conduct the monthly review, the Firm malls origind documentation to the CPA. This
documentation is not submitted in a timely manner. For ingtance, the CPA stated she received January
2000 to June 2000 documentation in February 2001, over 9x months past the transaction date. The
monthly review basicdly involves procedures to ensure the spreadsheet prepared by the Firm and
submitted to DWFP isaccurate; and the expenditures paid withstate fundsare proper. Noreview ismade
by the CPA to ensure agreement between the amount collected and the amount deposited in the bank.
However, DWFP accounting staff verify agreement between the Firm’s spreadsheet and the amounts
deposited.

The fiscal-year-end review congds of: examining the expenditures to determine compliance with the
contract between the Firm and DWFP, examining payroll expenditures, and examining a sample of
revenuesto determine if the correct amount of golf revenue was reported to DWFP. Upon completionof
the review, the CPA submits a Report on Agreed-Upon Procedures to the DWFP Director of Parks,
which detalls the findings and identifies amounts requiring repayment by the Firm. As aso noted with the
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monthly reviews, the yearly review is not performed in atimely manner. Thefiscal year 1999 report was
not issued until February 2000 (7 months past the fiscal-year-end), and as of March8, 2001, thefisca year
2000 report has not been completed (8 months past the fiscal-year-end). According to the CPA she will
complete the fisca year 2000 report after tax season is over.

Whilethe CPA reviews provide some assurance the Firm'’ s recei pts and disbursements comply with the
contractua agreement, the timdliness of the reviewslimits the relevance of the data. In order to deter the
misgppropriation of funds, any review of transactions should be performed in atimely fashion.

The fiscd year 1999 review released in February 2000 by the CPA, indicated $5,491.79 should be
reimbursed by the Firmto DWFP. Asof January 2001, repayment had not been made. The OSA Agency
Divisgon noted this problem in the fiscal year 2000 Financid Audit Management L etter dated January 31,
2001. Thefollowing isan excerpt from thet |etter:

Our review of the CPA report on the company’ s management, oper ation and maintenance
of the golf courses for fiscal year 1999 revealed $5,941.79 in identified exceptions against
the company. However, agency personnel could not provide documentation of receipt of
amounts identified in the exceptions report.

DWFP' s response to this finding was “ Collection efforts are in process to collect all money that is
owed to the agency.” These collection efforts are taking place gpproximately 1 year after the exception
was noted by the CPA. DWFP sfailureto require the Firm to repay amounts noted as exceptions by the
CPA wesakens accountability. The DWFP should ensure exceptions noted by the CPA are resolved in a
timely manner. Also, documentation supporting the resolution of al exceptions should be maintained for
review by the CPA and the OSA.

The OSA Agency Divison dso noted in the fiscd year 2000 Financia Audit Management L etter controls
over golf course revenue should be strengthened. The OSA Agency Division noted ingancesinwhichthe
total receipts collected did not agree with the amounts deposited. The following is an excerpt from that
|etter:

While performing testwork on golf revenues, we noted threeinstances at the Mallard Pointe
Golf Coursein which receipt amounts recorded on the tee sheets, or sign-in sheets, were
more that the amount recorded on the Daily Report and deposited to the bank. The
differences totaled $770 and could not be traced to subsequent deposit or be otherwise
accounted for by golf course personnel.

We al so noted two additional instancesinwhich thetotal receiptsfor July 23, 1999 and July
24, 1999 listed on the weekly listing of daily deposits could not be traced to subsequent
deposit to the bank. After inquiry of agency and golf course management personnel, we
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were informed that a burglary was reported by the Mallard Pointe Golf Course manager.
Funds totaling approximately $4,500 to $5,000 were reported stolen. Of this amount,
$2,419.10 had been identified by golf course personnel as golf fees due to the state.
Following the report of theft, the golf course management company dismissed the golf
course manager (because of poor management ills, poor marketing of the course, and the
recent theft) and pursued a claim against the bonding company which was subsequently
denied. To date, it appears the Department of Wildlife, Fisheries and Parks has not been
reimbursed by the management company for the missing funds.

Agency personnel should perform on-site monitoring visits to the golf course on a periodic
basis. Aspart of these visits, a review should be performed to compare totals per the tee
sheets to the daily report, the weekly listing of daily deposits and the deposits documented
by the bank statement. Any differences should be investigated and a resolution should be
documented. We further recommend the agency follow up and report to this office on the
disposition of the $770 discrepancy noted inthe accounting recordsaswell asthe $2,419.10
in missing deposits.

DWFP' s response to this finding was “ The Internal Affairs Staff is preparing monitoring review
proceduresto implement areview processon the Golf Course Revenuethat should start inthe near
future. Collection efforts are in process to collect all funds that are due the agency.” These
collection efforts are taking place approximately 1 %2 years after the theft occurred.

DWFP should either continue to have the independent CPA monitor the receipts and disbursements of
the Firm or designate a DWFP employee to review the Firm’sfinancid transactions on a monthly basis.
If DWFP continues to use the CPA, DWFP should requirethe CPA’ sreviewsto bemoretimey. Timey
monitoring of financid records will increase accountability and possibly hinder the misappropriation of
funds.

As noted on page 3-3, a new management firm will take over the course beginning April 1, 2001. Since
the reviewsby the CPA are not timdy and amountsrequiringrepayment by the Firmare normaly identified,
DWHFP should congder holding aretainage from the last payment due the Firm to cover any outstanding
exceptions noted by the CPA. Once the exceptions have been resolved, the remaining balance due the
Firm can be paid.

Condition of Golf Course

DWFP does not ensure turf evaluations are performed in accordance with the contractual
agreement between DWFP and the Firm.

The contract between DWFP and the Firmstates*” . . . a consultant approved by DWFP shall prepare
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a detailed written report containing the results on an evaluation 2 times per year of the turf
conditions.” The OSA requested the turf evaluation reports from DWFP. Based on areview of the
information submitted to OSA, it gppears turf conditions are not being reviewed in accordance with the
contractua agreement. The information submitted to the OSA was merdly soil evaluaions and not
evauations of the turf conditions. Per aletter dated January 19, 2001 from DWFP to the OSA:

Mississippi State University's turfgrass experts have provided technical assistance since
construction began on the golf courses. Recently, . . . turfgrass specialist, Mississppi State
University's extension services, made an inspection of turf conditions at Percy Quin Sate
Park’ sgolf course. Hewill likewiseinspect Mallard Pointein the near future. Additionally,
the extension service has prepared recent soil test reports which are conducted each year.

DWFP (either staff membersor anindependent contractor) does conduct on-site reviews of the golf course
on amonthly basis, which are documented by fidd observationreports. During thesevigts, the conditions
of the course are reviewed and pictures/videos may be made to provide a visud of the course conditions.
Upon the resgnation of the employee primarily responsible for monitoring the Firm, DWFP contracted
with an independent contractor to perform supervisory services at the golf course beginning October 12,
2000. Aspart of the scope of servicesincluded in his contractua agreement, conditions of the golf course
arereviewed. Thefollowing isan excerpt from the contractud agreement:

Thecontractor shall beresponsiblefor the inspection of golf facilities, cart paths, irrigations
systems, pumping systems, buildings, parking areas, and adjacent grounds including
landscaping and trees. . . . The contractor shall coordinate, monitor, and review all soil
testing . . .

The independent contractor performs reviewson a monthly basis and submits a written report to DWFP
detailing hisfindings and recommendations. Inaddition, per DWFP, additiona park staff including the park
director, digtrict park managers, park managers, and assistant park managers assigned to the John Kyle
State Park aso monitor turf conditions and operations of the course. Additiondly, two employees of the
DWFP Ranning and Construction Office observe overdl conditions of the galf fadility whenever their
schedules permit.

While reviews by the independent contractor and DWFP gaff are necessary to mantain an on-going
evauation of the course conditions, DWFP should aso ensure the turf conditions are being evaluated in
accordance with the contractua agreement of the Firm. Without the expertise provided by the turf
consultant, conditions of the course could deteriorate, resulting in an unplayable course.
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Recommendations

. When DWFP contracts for services, DWFP should ensure adequate personnd are employed by the
contractor to successfully complete the assigned duty. Also, DWFP should monitor the activities of
the contractor to ensure compliance with the contractua agreement.

. DWFP should ether continue to have the independent CPA monitor the receipts and disbursements
of the Firm or designate a DWFP employee to review the Firm' s financid transactions on a monthly
bass. If DWFP continues to use the CPA, DWFP should require the CPA’ s reviews to be more
timdy. Timdy monitoring of financia records will increase accountability and possibly hinder the
misgppropriation of funds.

. DWFP should consder holding a retainage from the last payment due the Firm to cover any
outstanding exceptions noted by the CPA. Once the exceptions have been resolved, the remaning
balance due the Firm can be paid.

. DWFPshould enforce dl aspects of the golf management contract. Specificaly, DWFP should ensure
the turf conditions are being evaluated in accordance with the contractual agreement of the Firm.
Without the expertise provided by the turf consultant, conditions of the course could deteriorate,
resulting in an unplayable course.
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MissISSIPPI
DEPARTMENT OF WILDLIFE, FISHERIES AND PARKS

SAM POLLES, Ph.D
Executive Director

PERFORMANCE AUDIT FINDINGS
March 23, 2001

Honorable Phil Bryant, State Auditor
Office of the State Auditor

State of Mississippi

Post Office Box 956

Jackson, MS 39205-0956

Dear Mr. Bryant:

We are pleased to have the opportunity to respond to the findings in this performance audit:

1) The Firm failed to maintain newly planted grass during the critical “grow-in” phase,
while DWFP should have monitored the Firm’s performance in a more timely manner
and taken corrective action to limit the State’s losses.

Since the contract for the construction of the golf course was handled by the Bureau of Buildings,
Grounds and Real Property Management it is our opinion that the responsibility for ensuring that all
phases of the construction contract was correctly performed and remained with the Bureau of
Buildings, Grounds and Real Property Management.

The Department of Wildlife, Fisheries and Parks (DWFP) handled this project as they do all
building projects. Site visits were made periodically throughout the construction process to ensure
that the construction was proceeding normally and the agency’s interests were being properly
maintained.

DWFP discovered several problems with this construction project. Several instances in which the
construction was not being carried out according to the specifications set forth in the contract were
discovered and memos were sent to the Bureau of Buildings, Grounds and Real Property
Management stating the findings (copies available). We advised the Bureau of Buildings, Grounds
and Real Property Management that we did not feel the contract was being properly executed and
that the complete contract amount should not be paid.

It was the decision of the Bureau of Buildings, Grounds and Real Property Management made
against the recommendation of DWFP, to pay the full contract amount to the builder and release
them from the contragtual obligation. The course was then transferred to the Department of Wildlife
Fisheries and Parks in an unusable condition. Because of this premature acceptance and transfer,

P. O. Box 451 @ Jackson, Mississippi 39205-0451 [ J (601) 362-9212
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DWFP Performance Audit
Page 2

the Department of Wildlife was forced to enter into a contractual agreement with the golf
management firm, Magnolia Golf, earlier than originally planned. The course condition also forced
the Department of Wildlife to restructure the agreement requiring Magnolia Golf to manage the
“grow- in” phase.

While DWFP does concur that the “grow-in” phase of the course was improperly handled by all
concerned, we do not believe that the whole construction contract was handled properly.

Operations

2) Revenues collected by the Firm are not reviewed in a sufficient manner by DWFP to
prevent the possible misappropriation of funds.

The agency retained a CPA firm to monitor revenue collections and expenditures of the
management firm. Procedures were agreed upon by DWFP and the CPA firm.

The agency is currently in the process of contracting with a new management firm to manage the
courses. The new contract will revise the procedures in place and call for daily reporting of revenues
by the management firm. In addition, the agency’s internal audit staff will perform periodic on site
reviews of revenue collections to ensure that the highest degree of internal control over revenue
collections is maintained.

3) DWFP does not ensure turf evaluations are performed in accordance with the
contractual agreement between DWFP and the Management Firm.

A parks staff member was charged with making periodic visits to monitor the agency’s golf courses
from the time construction began until his resignation in September 2000. The main focus was to
review golf course conditions and included turf evaluations. In October 2000 an independent golf
contractor was hired to oversee all aspects of the golf course operations. His duties include making
at least one (1) visit per month to all DWFP golf courses. The visits are to ensure that the courses
are being properly managed and maintained (including the supervision of soil testing and reporting
on the turf quality) at each course. The results of these inspections are available for review.

We want to thank your audit staff for their professional approach to our audit. We consider
this input to be a real benefit to the agency.

Sincergly,

S . Polles, Ph. D.
Executive Director

P. O. Box 451 ® Jackson, Mississippi 39205-0451 e (601) 362-9212
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Follow-Up to Department of Wildlife, Fisheries and Parks (DWFP)
Response to the Mallard Pointe Perfor mance Review

The Office of the State Auditor (OSA) received DWFP s response to the draft performance review “ A
Performance Review of the Management of the Mallard Pointe Golf Course Located at John Kyle
StatePark” on March 23, 2001. In this response, DWFP acknowledged there were problems withthe
“grow-in" phase of the galf course. Specificdly, DWFP gtated: “ the * grow-in’ phase of the coursewas
improperly handled by all concerned, we do not believe that the whole construction contract was
handled properly.” Asafollow-up to DWFP s response to the “Operations’ and “Condition of Golf
Coursg” findings we spoke with Fred Robinson, DWFP Planning and Construction, on March 28, 2001.

In the draft report the OSA recommended “ DWFP should consider holding a retainage from the last
payment due the Firmto cover any outstanding exceptions noted by the CPA.” According to Mr.
Robinson, DWFP is holding the last payment due the galf management firm(Frm) and is holding the Quall
Hollow Golf Course revenue sharing amount owed the Firminorder to satisfy any outstanding items at the
expiration of the Firm’s contract.

In addition, in the draft report the OSA recommended “ . . . DWFP should ensure the turf conditions
are being eval uated in accordance with the contractual agreement withtheFirm.” Accordingto Mr.
Robinson a turf evaluationinvolves a visud ingpection of the course and asoil andyss. The independent
contractor (contractor) hired by DWFP performs the visud ingpection, while the Missssppi State
Universty Extenson Service performs the soil andysis. The contractor is present at the soil andysis to
verify eachtee and greenistested. According to Mr. Robinson the contractor has been inthe golf business
for approximately 20 years, and has previous experience as golf director at severd fadlities. DWFP
believesthe contractor is qudified to performthe visud ingpection of the course. Also, DWFP bdievesthe
visud inspection performed by the contractor and the soil analysis performed by the Missssppi State
Universty Extenson Service are sufficient means to monitor the turf conditions.




